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November 8, 2002

Honorable Magalie R. Salas, Secretary
Federal Energy Regulatory Commission o =
888 First Street, N.E, 2 IS
Washington, D.C. 20426 FaB
J/ T8 = 3
Re:  Offer of Settlement; Bigfork Hydroelectric Project (FERC No. 2652). <7 5 =0
. e
Dear Ms, Salas: E—ﬁ“": % 29
Fe = 3
Pursuant to 18 C.F.R. § 386.602, PacifiCorp hereby submits an original and fous@kn o -
copies of the attached Offer of Settlement for the Bigfork Hydroeleciric Project (FER@\IO. o 5

2652) (the “Project”). The Offer of Settlement consists of the attached Explanatory Stffement &
and Settlement Agreement {(“Agreement”) among PacifiCorp, National Park Service, Montana
Department of Fish, Wildlife and Parks, Bigfork Area Chamber of Commerce, American

Whitewater, Bigfork Whitewater Festival Organization, Bigfork Development Company,

Flathead Lakers, and Flathead Whitewater Association (the “Partics”). The Agreement resolves

all of the Parties’ recreation resource issues related to relicensing of the Project, and is fair,
reasonable, and in the public interest.

Any person wishing to comment on this Offer of Settlement must file such comments

with the Secretary no later than 20 days after the date of this filing. The Parties hereby provide
notification to all participants that such comments are due by December 2, 2002.

Sincerely,

David Leonhardt

Enclosures:  Settlement Agreement
Explanatory Statement

cc Service List
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CERTIFICATE OF SERVICE

I hereby certify that [ have this day served the Offer of Settlement for the Bigfork
Hydroelectric Project, Explanatory Statement, and Certificate of Service designated on the
official service list for the Projects, compiled by the Secretary in this proceeding via U.S. First
Class Mail.

Dated at Seattle, Washington, this 8™ day of November, 2002,

Judy Shore, Setretary to Cherise M. Gaffney

Stoel Rives LLP

600 University Street, Suite 3600
Seattle, Washington 98101-3197
(206) 386-7571
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SETTLEMENT AGREEMENT

AMONG
PACIFICORP
NATIONAL PARK SERVICE
MONTANA DEPARTMENT OF FISH, WILDLIFE AND PARKS
BIGFORK AREA CHAMBER OF COMMERCE
AMERICAN WHITEWATER
BIGFORK WHITEWATER FESTIVAL ORGANIZATION
BIGFORK DEVELOPMENT COMPANY
FLATHEAD LAKERS
FLATHEAD WHITEWATER ASSOCIATION

DATED

NOVEMBER 7, 2002

CONCERNING RECREATION RESOURCES
RELATED TO THE RELICENSING OF THE
BIGFORK HYDROELECTRIC PROJECT
FERC PROJECT NO. 2652-007
FLATHEAD COUNTY,
MONTANA
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PARTIES TO THE AGREEMENT

This Settlement Agreement (the “Agreement”) is made as of the day that the last signatory
executes the Agreement (the “Effective Date”) pursuant to Federal Energy Regulatory Commission
(“FERC") Rule 602, 18 C.F.R. § 385.602, by and among PacifiCorp, an Oregon Corporation;
National Park Service (“NPS”); Montana Department of Fish, Wildlife and Parks (“FWP”); Bigfork
Area Chamber of Commerce (“BACC”); American Whitewater (“AW”); Bigfork Whitewater Festival
Organization (“BWFQ™); Flathead Whitewater Association (“FWA”); Bigfork Development Company
(“BDC™); and Flathead Lakers (“FL”), each referred to individually as a “Party” and collectively as
the “Parties.”

RECITALS

A PacifiCorp owns and operates the Bigfork Hydroelectric Project (the “Project”)
(FERC Project No. 2652-007) (hereinafter “Bigfork Project” or the “Project”™), a run-of-river
hydroelectric power generating facility located on the Swan River near Bigfork, Flathead County,
Montana, and licensed by the Federal Energy Regulatory Commission (“FERC”™ or the
“Commission”). The Project has a nameplate rating of 4.15 Mw and produces approximately 28,000
Mwh annually.

B. The Project consists of (1) a 12-foot high, 300-foot-long concrete diversion dam with a
235-foot-long spillway; (2) a reservoir with 73 surface acres; (3) a water intake structure and 1-mile-
long water conveyance system; (4) a forebay structure that directs water into three steel penstocks; (5) a
brick powerhouse with three turbine/generator units with a total installed capacity of 4,150 kilowatts;
(6) a non-operating fish ladder on the right abutment (at the north end of the dam); and (7) appurtenant
facilities. The Project does not occupy federal lands.

C. PacifiCorp filed a License Application for the Project on August 30, 2000, which
included descriptions of existing recreation resources. Of the Parties to this Agreement, NPS, FWP,
FL, FWA, AW, and BWFO have intervened in Project relicensing proceedings. BACC, and BDC
have not intervened in Project relicensing proceedings, but remain interested in recreation resource
opportunities at the Project. In furtherance of the relicensing process, the Parties have agreed on the
recreation resource measures contained in this Agreement as measures that may be incorporated
directly into the New License for the Project.

NOW, THEREFORE, in consideration of their mutual covenants in this Agreement, the Parties
agree as follows:

DEFINITIONS
“ADR” and “ADR Procedures” are defined in Section 5.10.1 of this Agreement.

« American Whitewater” or “AW” is listed as a Party in the first paragraph of this Agreement, entitled
“Parties to the Agreement.”

“Bigfork Area Chamber of Commerce” or “BACC?” is listed as a Party in the first paragraph of this

Agreement, entitled “Parties to the Agreement.”
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“Bigfork Development Company” or “BDC” is listed as a Party in the first paragraph of this
Agreement, entitled “Parties to the Agreement.”

“Bigfork Whitewater Festival Organization” or “BWFO” is listed as a Party in the first paragraph of
this Agreement, entitled “Parties to the Agreement.”

“Clean Water Act” or “CWA” means the federal statute set forth at 33 U.S.C. §§ 1251-1387.

“Effective Date” is defined in the first paragraph of this Agreement, entitled “Parties to the
Agreement.”

“Endangered Species Act” or “ESA” means the federal statute set forth at 16 U.S.C. §§ 1531-1544.

“Federal Energy Regulatory Commission,” “the Commission” or “FERC” is the federal agency
responsible for the regulation of hydroelectric power projects that are not federally owned.

“Rederal Power Act” or “FPA” means the federal statute set forth at 16 U.S.C. §§ 791a-828c.

“Final Terms and Conditions” refers, individually and collectively, to the following terms, conditions,
recommendations, and prescriptions filed with FERC in final or modified form after the Effective Date:
(1) final terms and conditions filed under section 4(¢) of the FPA; (2) prescriptions filed under

section 18 of the FPA; (3) recommendations filed under sections 10(a) or 10(j) of the FPA; and

(4) terms of the 401 Certification for the Project issued by Montana Department of Environmental
Quality (“MDEQ™), including any modifications or revisions to that Certification resulting from TMDL
determinations affecting the Project. Final Terms and Conditions are distinct from any preliminary
terms and conditions which may have been filed by the Parties prior to the Effective Date.

“Flathead Lakers” or “FL” is listed as a Party in the first paragraph of this Agreement, entitled
“Parties to the Agreement.”

“Flathead Whitewater Association” or “FWA" is listed as a Party in the first paragraph of this
Agreement, entitled “Parties to the Agreement.”

“Implementation Schedule” means that schedule for implementation of PacifiCorp’s obligations under
this Agreement which is attached as Exhibit 1.

“Inconsistent with the Agreement” refers to measures which conflict with, add recreation resource
measures to, or subtract from the measures outlined and commitments made in this Agreement,
including measures which would require modification of the FERC Project Boundary, defined below.

“License Application” refers to PacifiCorp’s Final Application for License, Bigfork Hydroelectric
Project at E69 - E81 (Aug. 2000).

“Montana Department of Fish, Wildlife and Parks” or “FWP” is listed as a Party in the first paragraph
of this Agreement, entitled “Parties to the Agreement.”

“Montana Department of Environmental Quality” or “MDEQ” is the agency responsible for issuing
water quality certifications pursnant to CWA Section 401, 33 U.S.C. § 1341.
2
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“National Environmental Policy Act” or “NEPA” means the federal statute set forth at 42 U.S.C.
§§ 4321-4370e.

«National Park Service” or “NPS” is listed as a Party in the first paragraph of this Agreement, entitled
“Parties to the Agreement.”

“New License” means the license for the Project issued by FERC under the FPA. 16 U.S.C. § 808.

“New License becomes final” means that MDEQ has issued its 401 Certification for the Project, FERC
has issued the New License for the Project, PacifiCorp has accepted the 401 Certification and New
License for the Project, and all administrative and judicial appeals relating to the New License have
been finally adjudicated or dismissed.

“Permits” is defined in Section 2.2.
“Project” is defined in Recital A.

.“Project Boundary™ refers to the boundary of the Project as described in PacifiCorp’s License
Application dated August 29, 2000.

“Recreation resource measures” refers to the measures set forth in and undertaken in accordance with
Section 3 of this Agreement.

“Recreation Resource Management Plan” or “RRMP” is defined in Section 3.1.

“Relicensing” means the process of applying for and obtaining from FERC a New License for the
Project.

“Total Maximum Daily Load” or “TMDL" is a written, quantitative plan and analysis for attaining and
maintaining water quality standards in all seasons for a specific waterbody and pollutant, as required by
the Clean Water Act, 33 U.S.C. § 1313(d), and defined at 40 C.F.R. § 130.2(h).

SECTION 1: PURPOSE AND EFFECT OF THIS AGREEMENT

1.1 Purpose of Agreement. The Parties have entered into this Agreement to resolve all
recreation resource specific issues related to relicensing of the Bigfork Project, for the purpose of
obtaining a FERC order issuing to PacifiCorp the New License for the Project, containing the
recreation resource measures set forth in Section 3 of this Agreement. For this purpose the Parties
agree that this Agreement is fair and reasonable and in the public interest for resolving recreation
specific issues within the meaning of FERC Rule 602 governing offers of settlement. I8C.FR. §
385.602(g)(3). The Parties will request that FERC accept and incorporate, without material
modification, as license articles in the New License all of the recreation resource measures set forth in
Section 3 of this Agreement, with the exception of those measures that FERC identified in its July 22,
2002 environmental assessment as not necessary for Project purposes (Sections 3.6, 3.7, 3.10 and
3.12). The Parties will request that FERC refrain from including in the New License inconsistent
articles, except as may be necessary to enable FERC to ascertain and monitor PacifiCorp’s compliance
with the New License and its rules and regulations under the Federal Power Act (“FPA”) and other
federal and state laws. Each of the Parties agree that, except as specifically provided below,

3
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PacifiCorp’s performance of its obligations under this Agreement and the Final Terms and Conditions
will be consistent with and will fulfill PacifiCorp’s existing statutory and regulatory recreation resource
obligations as to each Party relating to relicensing of the Projects. Without limiting the generality of
the preceding sentence, the Parties agree that PacifiCorp’s performance of its covenants in this
Agreement and the Final Terms and Conditions are consistent with obligations under the following
laws:

1.1.1 Section 10(j) of the FPA. Section 10(j)(1) of the FPA requires FERC, when issuing a
ticense, to consider and include conditions based on recommendations of federal and state fish and
wildlife agencies submitted pursuant to the Fish and Wildlife Coordination Act to “adequately and
equitably protect, mitigate damages to, and enhance, fish and wildlife (including related spawning
grounds and habitat)” affected by the Project. FWP agrees that its Final Terms and Conditions under
section 10(j) will be consistent with the provisions of this Agreement.

1.1.2 Section 10(a) of the FPA. Section 10(a) of the FPA requires that FERC consider the
recommendations of federal and state agencies and affected Indian tribes in determining whether the
Projects are adapted to any comprehensive plans for improving or developing the waterway for
commerce, water-power development, the protection, mitigation and enhancement of fish and wildlife,
and other beneficial public uses. NPS and FWP agree that any Final Terms and Conditions under
section 10(a) will be consistent with the provisions of this Agreement.

1.2 NEPA Analysis. In connection with the issuance of the New License, FERC will
complete an environmental analysis under the National Environmental Policy Act (“NEPA™). The
Parties request that FERC incorporate the recreation resource measures contained in Section 3 of this
Agreement into the proposed action described and evaluated its final NEPA document.

1.3 Limitations. This Agreement establishes no principle or precedent with regard to any
issue addressed in this Agreement or with regard to any Party’s participation in any other pending or
future licensing proceeding. Further, no Party to this Agreement shall be deemed to have approved,
accepted, agreed to, or otherwise consented to any operation, management, valuation, or other principle
underlying any of the matters covered by this Agreement, except as expressly provided in this
Agreement. By entering into this Agreement, no Party shall be deemed to have made any admission or
waived any contention of fact or law that it did make or could have made in the Relicensing
Proceeding. This Agreement shall not be offered in evidence or cited as precedent by any Party to this
Agreement in any administrative or judicial litigation, arbitration, or other adjudicative proceeding,
except in a proceeding to establish the existence of or to enforce or implement this Agreement. This
Section 1.3 shall survive any termination of this Agreement.

1.4 Representations Regarding Consistency and Compliance with Statutory Obligations. By
entering into this Agreement, NPS and FWP represent that they believe their statutory and other legal
obligations related to recreation resources are, or can be, met through implementation of this
Agreement and any Final Terms and Conditions. Nothing in this Agreement shall be construed to limit
any government agency with jurisdiction directly related to the New License from complying with its
obligations under applicable laws and regulations or from considering public comments received in any
environmental review or regulatory process related to the Project in accordance with this Agreement.
This Agreement shall not be interpreted to predetermine the outcome of any environmental or
administrative review or appeal process.
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1.5 Conditions Precedent and Conditions Subsequent. The Parties’ respective obligations to
perform this Agreement are subject to conditions precedent and conditions subsequent, as more fully set
forth in Section 5 below.

1.6 License Term. The Parties agree to recommend to FERC that the New License shall
be issued for a 50-year term, or other term prescribed by FERC. No Party shall recommend a term of
license inconsistent with this Agreement in (i) comments submitted or allowed to stand unamended after
the Effective Date, or (ii) Final Terms and Conditions submitted to FERC.

SECTION 2: ACTIONS UPON EXECUTION OF THIS AGREEMENT

2.1 FERC Filings. Following the Effective Date, the Parties shall jointly file with FERC a
fully executed copy of this Agreement in accordance with FERC regulations at 18 C.F.R. § 385.602.

2.2 Permits. In accordance with this Agreement, PacifiCorp shall apply for and use
reasonable efforts to obtain in a timely manner and in final form all applicable federal, state, regional,
and local permits, licenses, authorizations, certifications, determinations, and other governmental
approvals for purposes of implementing this Agreement and the New License (“Permits”). PacifiCorp
will likewise use reasonable efforts to obtain the New License in a timely manner. The Parties shall
cooperate during the permitting, environmental review, and implementation of this Agreement. Each
Party shall bear its own costs of defense. Except as expressly provided in this Agreement, PacifiCorp
shall not be required by this Agreement to implement any recreation resource measure under this
Agreement or the Final Terms and Conditions until all applicable Permits required for that action are
obtained in a form consistent with this Agreement and any and all applicable, prescribed periods for a
petition for administrative or judicial review or appeal or any similar proceeding relating to any Permit
(“Proceeding™) have expired without any such Proceeding having been commenced or, in the event any
such Proceeding is commenced, until any such Proceeding is terminated on terms and conditions
consistent with this Agreement. In the event any Proceeding is commenced, the Parties shall confer to
evaluate the effect of such Proceeding on implementation of this Agreement.

2.3 Communications with FERC and Other Government Agencies. Except as provided in
Section 1.1 above, or except as required to comply with applicable law, the Parties shall (i) be free to
make statements of fact but shall otherwise make comments to FERC that are consistent with this
Agreement; (ii) make comments and respond to comments Or responses to comments filed by them, to
the extent any comments or responses are filed with FERC in the context of the relicensing or related
regulatory proceedings in a manner consistent with this Agreement; and (iii) to the extent they
participate in relevant regulatory proceedings, actively support this Agreement and incorporate
consistent terms into any applicable Permits. If any Party advocates after the Effective Date, to FERC
or in any other forum, conditions to the New License or other measures that are inconsistent with this
Agreement, then any objecting Party will follow the ADR Procedures pursuant to Section 5.12 and, if
dispute resolution is unsuccessful, may withdraw from this Agreement.

24 Timing of Obligations. The implementation schedule attached as Exhibit 1 lists the
schedule for implementation of the recreation resource measures. If there is a specific provision of this
Agreement relating to the schedule for implementation of a particular recreation resource measures and
that provision conflicts with Exhibit 1, the specific provision in this Agreement shall control. If there is
no specific provision in this Agreement relating to the schedule for implementation of a particular
recreation resource measure, the schedule for implementation set forth in Exhibit 1 shall control.

5
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SECTION 3: RECREATION RESOURCE MEASURES

3.1 Recreation Resource Management Plan. PacifiCorp will develop a Recreation
Resource Management Plan (“RRMP”) in consultation with the Parties, to be implemented upon the
New License becoming final. The RRMP will set forth the location of and maintenance standards for
the park, trail and recreation facilities. Opening and closing times will be stated. Also included will be
schematic designs and implementation time lines for the recreation resource measures provided in this
Agreement.

32 Access to South Shore. PacifiCorp will provide pedestrian access to the south shore of
the Swan River immediately below the dam within three years of the New License becoming final.
Implementation of this measure will include a canal crossing downstream of the headgate structure, and
a parking area with space for 5 to 7 vehicles south of the canal near the structure. Roads and the
parking area will be graveled. Fencing in the area will be reconfigured to altow development of the
parking lot, access to the canal crossing, and access to the maintenance road (see Section 3.13). All
other fencing will remain. Site opening and closing times will be posted and PacifiCorp will close the
site each night.

33 White Water Festival. Upon the New License becoming final, PacifiCorp will support
the annual White Water Festival by maintaining a minimum of 1,000 cfs or natural inflow, whichever is
less, to the bypass reach, as measured at the upper end of the bypass reach during the Festival.
PacifiCorp will allow motor vehicle access on the Swan River Nature Trail from the eastern terminus
during the Festival in order for Festival organizers, venders, security personnel, and Festival
participants to access the north shore of the river below the dam. This measure assumes that the
Festival will be scheduled to run for a period not longer than three days between May 15 and June 15.
Festival organizers will give PacifiCorp a minimum of two months notice of the Festival dates. If, for
any reason, the Festival is not scheduled or does not occur as provided in the preceding sentence,
PacifiCorp is not obligated to provide flows under this Section 3.3.

3.4 Kearney Rapids Boat Launch. Within three years of the New License becoming final,
PacifiCorp will improve Kearney Rapids boat launch by extending the end of the paved launch ramp to
a depth deemed appropriate by PacifiCorp, in consultation with FWP, to facilitate kayak, canoe and
other small motorized watercraft launching below the mean low waterline. If, in consultation with
FWP and NPS, PacifiCorp determines that it is feasible, based on available space, PacifiCorp will
provide one parking stall consistent with the Americans with Disabilities Act at the boat ramp and sign
it appropriately. PacifiCorp will provide a graveled parking lot suitable for five vehicles with trailers in
a developed parking area on the north side of the reservoir within three years of the New License
becoming final. Upon completion of the parking area, PacifiCorp will post adjacent to the parking lot
an orientation map of Project recreation facilities. PacifiCorp will expand the parking area if peak
weekend use by boat-ramp users routinely exceeds 100 percent of parking area capacity; provided that
the gravel parking lot will not exceed spaces for 10 to 15 vehicles with trailers. Monitoring protocols
and expansion triggers will be developed collaboratively and set forth in the RRMP.

3.5 Pacific Park. PacifiCorp will develop a parking area suitable for 5 to 10 vehicles,
depending on available space, will gravel the road and parking surface, and will close the steep portion
of the loop road at Pacific Park within five years of the New License becoming final. Other potential
improvements, such as additional picnic tables, barbeque stands, fire rings, and group picnic shelter,

6
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will be evaluated during the development of the RRMP. A schedule for implementation will be
established after successful efforts to control the current level of undesirable behavior.

3.6 Swan River Nature Trail. Upon the New License becoming final, PacifiCorp will lease
to BDC for $1.00 per year the Swan River Nature Trail and land between the trail and the mean high
water mark of the river or reservoir (together referred to as the “Leased Property”). The Leased
Property is described in Exhibit 2 attached hereto and by this reference made a part hereof. The lease
shall become effective on the date the New License becomes final, and shall terminate upon expiration
of the New License.. The lease shall reserve to PacifiCorp the right to use the Leased Property for
Project purposes and for the purposes set forth in this Section 3.6. BDC shall allow public access to
the trail without charge for non-motorized public recreation use only, with the exception of PacifiCorp
and PacifiCorp contractor vehicles, Quick Response Unit or other emergency and law enforcement
vehicles, and for use as noted in Section 3.3. During the lease period, PacifiCorp will perform the
following maintenance activities on the portion of the Swan River Nature Trail that is on PacifiCorp
lands and included in the Leased Property: 1) grade, gravel and compact the trail as necessary and not
more frequently than once annually to help provide a surface relatively free of standing water and
potholes; 2) maintain ditches and culverts to minimize standing water and water flow across the Nature
Trail; remove fallen trees across the Nature Trail; and 4) provide periodic litter pick-up. The Parties
agree that this provision is not necessary for operation of the Project or other Project purposes, and that
PacifiCorp is not obligated to include leased lands within the Project boundary.

3.7 Sliter’s Park. Sliter’s Park is described in Exhibit 3 attached hereto and by this
reference made a part hereof. PacifiCorp currently leases Sliter’s Park to Flathead County (“FC”)
pursuant to a July 30, 1981 lease (the “FC Lease”). The FC Lease expires in 2006 and includes an
option to extend under the same terms and conditions. Should FC decline to extend the FC Lease or
should the FC Lease otherwise be terminated in accordance with its terms prior to the end of the New
License term, and provided that PacifiCorp does not plan to sell any portion of Sliter’s Park within six
months of such termination, PacifiCorp will lease Sliter’s Park to BDC for $1.00 per year (“BDC
Lease™). BDC agrees that it will accept such a lease. The BDC Lease period shall be one year,
becoming effective upon termination of the FC Lease, and shall renew automatically each year on the
anniversary of the New License becorning final. The BDC Lease shal} terminate upon expiration of the
New License or sale of any portion of Sliter’s Park, whichever happens first. The BDC Lease shall
reserve to PacifiCorp the right to use the leased property for Project purposes and for the purposes set
forth in this Section 3.7. BDC shall allow public access without charge to Sliter’s Park for recreation
purposes and for use as noted in Section 3.3.

If PacifiCorp determines that it is feasible, based on the availability of space and public utilities and
as set forth in the RRMP, PacifiCorp will install an RV site, including utilities and sewer suitable for a
single RV unit for a park host, in a location to be determined in the RRMP. PacifiCorp will appoint a
volunteer host or, if a volunteer host is unavailable, PacifiCorp may hire a host at its sole discretion, to:
(i) occupy the site (either seasonally or year round); (ii) perform maintenance of PacifiCorp recreation
facilities in exchange for use of the site; and (iii) provide additional security at Sliter’s Park. The
Parties agree that this provision is not necessary for operation of the Project or other Project purposes,
and that PacifiCorp is not obligated to include leased lands within the Project boundary.

3.8 Use of Grass and Riverbank Area downstream from the Powerhouse. Within eighteen
months of the New License becoming final, PacifiCorp will relocate the outer Project gate and fencing
to allow non-motorized public access to the grass area and riverbank between the outer and inner gates
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along the powerhouse road for public recreation purposes. Special use permits will be granted at
PacifiCorp’s sole discretion for commercial vendors to use the grass area and riverbank.

3.9 Recreation Site Improvements. Upon the New License becoming final, PacifiCorp will
allow other entities to propose and fund recreation site improvements and maintenance of such
improvements on PacifiCorp lands; provided that PacifiCorp shall retain final control, in its sole
discretion, over the decision to allow construction of such improvements. A process for review and
consideration of proposals by PacifiCorp will be described in the RRMP.

3.10 Toilets. PacifiCorp will provide a portable toilet year-round along the Swan River
Nature Trail upon the New License becoming final. A permanent vault toilet will be installed east of
the midpoint gate within five years of the New License becoming final.

3.11 Whitewater Boating Flow Feasibility Evaluation and Implementation. During the first
three years after the New License becomes final, PacifiCorp will provide whitewater releases to the
bypass channel each Wednesday from July 1 to August 31, between approximately 5 p.m. and 9 p.m.: (1)
flows equal to inflow when inflow is 800 to 1500 cfs; and (2) a minimum of 1500 cfs when inflow is
greater than 1500 cfs. If implementation of the whitewater boating flows described above are
operationally feasible as defined in this Section 3.11, PacifiCorp shall provide such flows after the third
anniversary of the New License becoming final and for the remainder of the license term. Such
whitewater boating flows will be considered “operationally feasible” if (i) they can be implemented while
meeting ramping and other applicable requirements of the New License and the Clean Water Act Section
401 Certification, and (ii) after cessation of each whitewater release event the Project can be downramped
to pre-whitewater release conditions in no more than four hours. During any whitewater boating flow
release, flows in excess of 1500 cfs may be used by PacifiCorp for power generation purposes provided
that a minimum of 1500 cfs is released to the bypass channel. In no event shall PacifiCorp be required to
provide whitewater boating flows when inflow is less than 800 cfs.

3.12 Right of First Refusal and Purchase Agreement. PacifiCorp shall make a reasonable
and good faith effort to enter into a Right of First Refusal and Purchase to sell approximately 480.49
acres of land adjacent to the Project at fair market price to The Trust For Public Land, a California
nonprofit corporation, or to BDC, to facilitate public recreation opportunities. The Parties agree that,
to the extent the subject lands are not already within the Project Boundary, such lands are not necessary
for operation of the Project or other Project purposes, and PacifiCorp is not obligated to include them
within the Project Boundary. To the extent that such lands may be within the Project boundary, their
sale will be contingent upon any necessary FERC approvals and the reservation of an easement for all
uses necessary to maintain and operate the Project.

3.13 South Shore Trail System.

3.13.1 Existing Primitive Trail. PacifiCorp will allow use of the existing primitive shoreline
trail on PacifiCorp lands for non-motorized public recreation. The trail, which begins at the new river
access below the dam (see Section 3.2) and ends at a point approximately 3,600 feet downstream, is
identified as “Existing Primitive Trail” in Exhibit 4 to this Agreement. Basic maintenance will include
removing fallen trees which impede walking and periodic litter control. Plans for the use and
maintenance of the Existing Primitive Trail will be included in the RRMP.

3.13.2 Existing Maintenance Road. Concurrent with completion of the south shore access
below the dam in accordance with Section 3.2 above, PacifiCorp will remove gates and fencing along
8
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an existing maintenance road which is located on PacifiCorp lands beginning below the dam, running
across the south side of the canal, and ending at Pacific Park, and which is identified as “Existing
Maintenance Road” in Exhibit 4 to this Agreement. PacifiCorp will allow use of and will maintain the
existing maintenance road on PacifiCorp lands for non-motorized public recreation. Maintenance will
include removing fallen trees which block non-motorized access to all or part of the trail, and periodic
litter control. Plans for the use and maintenance of the Existing Maintenance Road will be included in
the RRMP.

3.14 Other Uses. Nothing in this Agreement is intended to prohibit PacifiCorp from
granting special use permits for recreation or community programs that do not conflict with the uses set
forth in this Agreement.

SECTION 4: EFFECT OF AGREEMENT

41 Resolution of Issues. The Parties agree that the recreation resource measures contained
in Section 3, including those measures implemented pursuant to the RRMP, will fully satisfy all
recreation resource issues related to relicensing and state reauthorization of the Project, and that no
additional terms or conditions relating to recreation resources will be necessary under the FPA or other
federal, state, or local authorities. AW, BWFO, BACC, BDC, and FWA further represent that this
Agreement satisfies all of their interests related to relicensing and that they will not comment on the
relicensing proceedings other than to support the provisions of this Agreement. Accordingly, each
Party agrees that this Agreement supersedes all previously submitted terms, conditions,
recommendations, prescriptions and comments of the Parties, except to the extent that Parties have
submitted terms and conditions related to resources other than recreation resources which are consistent
with the recreation resource measures contained herein. Each Party further agrees that it will not (i)
submit to FERC any Final Terms and Conditions which are inconsistent with the Agreement; (ii)
petition FERC or file an action in any court seeking measures inconsistent with the Agreement; (iii)
administer certifications, permits or other authorizations under its own legal authorities in a manner
inconsistent with the Agreement; (iv) petition FERC or seek in any other forum modification of the
Project Boundary for any reason; or (v) request or formally encourage any other entity to petition
FERC or otherwise seek measures inconsistent with the Agreement or modification of the Project
Boundary for any reason. Parties which have not intervened in Project relicensing (designated in
Recital paragraph C) further agree not to intervene in Project relicensing proceedings for any reason.

SECTION 5: IMPLEMENTATION OF AGREEMENT

5.1 Parties Bound. The Parties will be bound by this Agreement for the term of the New
License unless the Agreement is sooner terminated as provided in this section.

5.2 Reopener or Modification. During the term of the New License, the Parties agree not
to seek to modify or add to the recreation resource measures contained herein or other obligations of
PacifiCorp related to recreation, or to seek to amend the New License’s recreation resource terms
pursuant to standard FERC reopener provisions, except (i) as provided by the state’s CWA Section 401
water quality certification; (ii) as required by a stawte enacted or amended after the date of the final
order issuing the New License; or (iii) if significant new information not known or understood as of the
date of issuance of the New License reasonably demonstrates that the Agreement does not continue to
satisfy PacifiCorp’s obligations under Section 1.1 of this Agreement.
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Actions Inconsistent with the Agreement. If any of the following actions occur at any

time before or after FERC grants a New License:

a.

Final Terms and Conditions under Federal Power Act sections 4(e), 10(j) or 18, are
filed with FERC by a Party or non-Party that are inconsistent with this Agreement, or
other comments or recommendations are filed by a Party with FERC that are
inconsistent with the Agreement;

Clean Water Act (“CWA?™) 401 Certification is denied or issued with conditions
inconsistent with the Agreement;

A TMDL determination is made pursuant to the CWA that is inconsistent with the
Agreement;

A state water right is denied, or issued with conditions inconsistent with the
Agreement;

Measures required pursuant to the Endangered Species Act are inconsistent with the
Agreement;

A final TMDL load allocation or water quality management plan is not made with
respect to any identified water-quality-limited parameter at the Project, and the State of
Montana reserves the right to modify the 401 Certification requirements pursuant to a
TMDL determination to be made after the New License is issued without agreement
with PacifiCorp on the range of requirements that will be imposed;

An adverse finding is made under section 7(a) of the Wild and Scenic Rivers Act;

A Party (i) petitions FERC or otherwise seeks to impose measures inconsistent with the
Agreement; (ii) files a lawsuit challenging issuance of the New License for any reason;
(iii) encourages a non-Party to file Final Terms and Conditions under FPA

sections 4(e), 10(j) or 18, or other comments or recommendations that are inconsistent
with this Agreement; (iv) petitions or otherwise recommends that FERC change the
Project Boundary; or (v) otherwise breaches this Agreement,

A Party which is not an intervenor designated in Recital paragraph C intervenes for any
reason;

A non-Party successfully petitions FERC or obtains a court order modifying the
operation of the Project in a manner that is inconsistent with this Agreement;

then the Agreement will not be deemed breached and will be deemed modified to conform to any
binding measures which may result from the action above, unless any Party (i) provides notice that it
objects to the event within 30 days after the occurrence of the event; (ii) appeals during the applicable
appeal period under the conditioning agency’s regulations, if applicable; and (iii) initiates the ADR
Procedures pursuant to Section 5. 10 of this Agreement. Any Party may, in addition, initiate the appeal
procedures described in Sections 5.8 and 5.9. If the Parties complete ADR and the relevant appeals, or
abandon appeals, and the result of one or more of the above items remains inconsistent with this
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Agreement, the Party or Parties that objected to the result of an event listed above may, within 60 days
after completion of ADR and the relevant appeals, withdraw from this Agreement.

54 New License Conditions Inconsistent with the Agreement. If the New License issued
by FERC, either initially or following conclusion of appeals, contains any measures inconsistent with
the Agreement, the Agreement shall be deemed modified to conform to the New License, unless a Party
provides notice to the other Parties that it objects to the inconsistency or omission within 30 days of the
date of the license order or the conclusion of all appeals, as appropriate. In such case, if the New
License becomes final, after any appeals or after appeals are abandoned, and remains inconsistent with
the Agreement, then a Party whose interests are affected by such inconsistency may withdraw from this
Agreement.

5.5 Measures Omitted from New License. FERC identified in its July 22, 2002
environmental assessment measures included in this Agreement that are not necessary for Project
purposes (Sections 3.6, 3.7, 3.10 and 3.12). The Parties anticipate that FERC will not include those
measures in the New License. The Parties agree that they shall be bound by the entire Agreement,
including the provisions listed in the previous sentence, provided the New License is otherwise
consistent with this Agreement. Furthermore, if the New License issued by FERC, either initially or
following conclusion of appeals, fails to include any other recreation resource measure included in
Section 3 of this Agreement, the Parties agree that they shall be bound by the entire Agreement,
including the omitted measure, provided the New License is otherwise consistent with this Agreement.

5.6 PacifiCorp Fails To Perform License Terms. If PacifiCorp fails to perform any of the
provisions of this Agreement included in the New License and is not excused by force majeure, a Party
may give PacifiCorp notice and an opportunity to cure within 30 days of such notice. If PacifiCorp
fails to cure the problem within that period, or if such failure is not curable within 30 days and
PacifiCorp has not commenced a cure within that period and diligently completed such cure, any Party
who objects to such failure to perform may give notice to the other Parties and commence ADR
Procedures. In addition, the aggrieved Party or Parties may petition FERC to enforce such provision
and, if unsuccessful, seek rehearing or appeal or, if and as appropriate, the remedies of mandamus or
specific performance. The Parties reserve any remedies under applicable law to enforce the recreation
resource measures contained in this Agreement but not enforced by FERC. If, after all remedies at
FERC are exhausted, FERC does not enforce the provision and PacifiCorp fails to perform the
provision, any Party may withdraw from this Agreement.

5.7 PacifiCorp Fails To Perform Covenants of This Agreement Not Included in the New
Licenses. If PacifiCorp fails to perform any of its obligations under this Agreement that are not
included as terms in the New License, any Party may give PacifiCorp notice of the failure and an
opportunity to cure within 30 days of such notice. If PacifiCorp fails to cure the problem within that
period, or if such failure is not curable within 30 days and PacifiCorp has not commenced a cure within
that period and diligently completed such cure, the Party may seek specific performance of this
Agreement. If PacifiCorp’s performance of the obligation is not obtained and if PacifiCorp’s failure is
inconsistent with the terms of this Agreement, the aggrieved Party may withdraw from this Agreement.
The Parties reserve any remedies under applicable law to enforce the recreation resource measures
contained in this Agreement.

58 Review of FERC Actions. Any Party may petition FERC for rehearing and may seek
judicial review of any FERC act or omission, at or subsequent to issuance of a New License, that is
11
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inconsistent with this Agreement. If a Party has filed for rehearing or judicial review of any act or
omission inconsistent with the Agreement and the Parties subsequently agree unanimously to modify
this Agreement to conform to the inconsistent action, the filing Party or Parties shall withdraw the
appeal, or recommend such withdrawal, as appropriate.

5.9 Review of Other Agency Actions. To the extent provided by applicable law,
PacifiCorp or any other Party may seek administrative rehearing and judicial review of any action by a
governmental Party inconsistent with this Agreement. The ADR Procedures do not preclude any Party
from timely filing and pursuing an appeal under the governmental Parties applicable rules, or judicial
review, of any such action that is inconsistent with this Agreement, or any other final condition that
relates to subjects not resolved by this Agreement. However, the Parties shall follow ADR Procedures
to the extent reasonably practicable while any such appeal of an inconsistency is pursued. If a Party has
filed for administrative rehearing or judicial review of such inconsistent action and the Parties
subsequently agree to modify this Agreement to conform to the inconsistent action, the filing Party or
Parties shall withdraw the appeal, or recommend such withdrawal, as appropriate.

5.10 Dispute Resolution.

5.10.1. General. Except to the extent that FERC or other agency with jurisdiction over the
Project has a procedure that precludes implementation of Sections 5.10.1 through 5.10.3, all disputes
among the Parties regarding the obligations of the Parties under this Agreement shall, at the request of
any Party, be the subject of a nonbinding alternative dispute resolution (“ADR”) procedure among the
disputing Parties, as stated in Sections 5.10.1 through 5.10.3 (the “ADR Procedures™). Each Party
shall cooperate in good faith to promptly schedule, attend, and participate in the ADR. The Parties
agree to devote such time, resources, and attention to the ADR as are needed to atterupt to resolve the
dispute at the earliest time possible. Each Party shall implement promptly all final agreements reached,
consistent with its applicable statutory and regulatory responsibilities. Nothing in the ADR Procedures
is intended or shall be construed to affect or limit the authority of FERC, NPS. FWP, or other agency
with jurisdiction over the Projects to resolve a dispute brought before it in accord with its own
procedure and applicable law, or to alter the statute of limitations or other requirements for
administration or judicial review of action of NPS or FWP.

5.10.2. ADR Procedures. A Party claiming a dispute shall give notice of the dispute within 30
days of the Party’s actual knowledge of the act, event, or omission that gives rise to the dispute, unless
this Agreement provides otherwise. Notification under Section 6.8 of this Agreement, when effective,
shall constitute actual knowledge. Service of process on a Party’s registered agent shall also constitute
actual knowledge. At a minimum and in any dispute subject to these ADR Procedures, the Parties shall
hold two informal meetings within 30 days after notice to attempt to resolve the disputed issue(s). If
the informal meetings fail to resolve the dispute, the Parties may attempt to resolve the dispute using a
neutral mediator jointly selected within 15 days after notice by a Party that the informal meetings did
not resolve the dispute. If mediation is initiated, the mediator shall mediate the dispute during the next
60 days after their selection. Any of these time periods may be reasonably extended or shortened by
agreement of the Parties, or as necessary to conform to the procedure of an agency or court with
jurisdiction over the dispute. Unless otherwise agreed among the Parties, each Party shall bear its costs
for its own participation in the ADR Procedures and jointly share the costs of any neutral mediator.
Pending resolution of any dispute under these ADR Procedures, and subject to the authority of FERC
or other agency with jurisdiction to order otherwise, PacifiCorp may continue operating the Projects in
the manner of their operation prior to the time the dispute arose.
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5.10.3. Enforcement of Agreement After Dispute Resolution. Any Party may seek specific
performance of this Agreement by any other Party, in a court of competent jurisdiction after
compliance with the ADR Procedures. No Party shall be liable in damages for any breach of this
Agreement, any performance or failure to perform a mandatory or discretionary obligation imposed by
this Agreement, or any other cause of action arising from this Agreement, except that a Party may seek
specific performance to secure payment of money as provided in this Agreement or monetary penalties
under applicable law. Nothing in the ADR Procedures is intended or shall be construed to affect or
limit the jurisdiction of any agency or court as established under applicable law.

5.11 Cooperation Among Parties. The Parties shall cooperate in the performance of this
Agreement and compliance with related license articles.

5.12 Responsibility for Costs. PacifiCorp shall pay for the cost of actions required of
PacifiCorp by this Agreement and by the New License. PacifiCorp shall have no obligation to
reimburse or otherwise pay any other Party for its assistance, participation, or cooperation in any
activities pursuant to this Agreement or the New License.

5.13 PacifiCorp Solely Responsible for Operations of Project. By entering into this
Agreement, none of the Parties, except for PacifiCorp, have accepted any legal liability or
responsibility for the operation of the Project.

5.14 Availability of Funds. Implementation of this Agreement for NPS is subject to the
requirements of the Anti-Deficiency Act, 31 U.S.C. §§ 1341-1519, and the availability of appropriated
funds. Nothing in this Agreement is intended or shall be construed to require the obligation,
appropriation, or expenditure of any money from the U.S. Treasury. The Parties acknowledge that
NPS shall not be required under this Agreement to expend any appropriated funds unless and until an
authorized governmental official affirmatively acts to commit such expenditures, as evidenced in
writing. Implementation of this Agreement by FWP is subject to the availability of appropriated funds.
Nothing in this Agreement is intended or shall be construed to require the obligation, appropriation, or
expenditure of any money from the Treasury of the State of Montana. The Parties acknowledge that
FWP shall not be required under this Agreement to expend any appropriated funds unless and until an
authorized governmental official affirmatively acts to commit such expenditures, as evidenced in
writing.

5.15 Amendment of Agreement. This Agreement may be amended at any time during the
term of the New License with the unanimous agreement of all Parties. Any amendment of this
Agreement shall be in writing and executed by all Parties. As appropriate, the Parties will submit a
statement to FERC in support of the amendment.

5.16 Withdrawal from Agreement. A Party may withdraw from this Agreement only as
expressly provided in this Section 5 and in Section 2.3. A Party may exercise its right to withdraw
from this Agreement by 60 days’ advance notice. The withdrawal of a Party does not terminate this
Agreement for the remaining Parties. However, if any Party withdraws from this Agreement, any
other Party may elect to withdraw after providing notice, within 60 days of the withdrawal of the other
Party. If a Party withdraws from this Agreement, the withdrawing Party shall not be bound by any
term contained in this Agreement, except as provided in Section 1.3.
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5.17 Termination of Agreement. This Agreement may be terminated by mutual agreement
of the Parties, or withdrawal of all Parties. In addition, if PacifiCorp withdraws from this Agreement
pursuant to Sections 5.3 through 5.16, or if PacifiCorp rejects the New License for any reason, this
Agreement shall terminate as of the date such withdrawal or rejection becomes final.

SECTION 6: GENERAL PROVISIONS

6.1 No Third-Party Beneficiaries. Without limiting the applicability of rights granted to the
public pursuant to applicable law, this Agreement shall not create any right or interest in the public, or
any member of the public, as a third-party beneficiary of this Agreement and shall not authorize any
non-Party to maintain a suit at law or equity pursuant to this Agreement. The duties, obligations, and
responsibilities of the Parties with respect to third parties shall remain as imposed under applicable law.

6.2 Successors and Assigns. This Agreement shall apply to and be binding on the Parties
and their successors and approved assigns. Upon completion of a succession or assignment, the initial
Party shall no longer be a Party to this Agreement, but shall remain secondarily liable for the
performance of the assignee. No change in ownership of the Project or transfer of the existing or New
License by PacifiCorp shall in any way modify or otherwise affect any other Party’s interests, rights,
responsibilities, or obligations under this Agreement. Unless prohibited by applicable law, PacifiCorp
shall provide in any transaction for a change in ownership of the Project or transfer of the existing or
New License that such new owner or owners shall be bound by and shall assume the rights and
obligations of this Agreement upon completion of the change of ownership and approval by FERC of
the license transfer. A transferring or assigning Party shall provide notice to the other Parties at least
60 days prior to completing such transfer or assignment.

6.3 Failure to Perform Due to Force Majeure. No Party shall be liable to any other Party
for breach of this Agreement as a result of a failure to perform or for delay in performance of any
provision of this Agreement if such performance is delayed or prevented by force majeure. The term
“force majeure” means any cause reasonably beyond the affected Party’s control, whether unforeseen,
foreseen, foreseeable, or unforeseeable, and without the fault or negligence of the affected Party.
Force majeure may include, but is not limited to, natural events, labor or civil disruption, breakdown
or failure of Project works, orders of any court or agency having jurisdiction of the Party’s actions,
delay in the New License becoming final, or delay in issuance of any required permit. Increased cost
for the performance of any recreation resource measures or change in market conditions for the sale of
electricity shall not be deemed to constitute force majeure, provided that PacifiCorp will not be
obligated to perform measures in excess of the commitments specified in this Agreement. The Party
whose performance is affected by force majeure shall notify the other Parties in writing within seven
days after becoming aware of any event that such affected Party contends constitutes force majeure.
Such notice will identify the event causing the delay or anticipated delay, estimate the anticipated length
of delay, state the measures taken or to be taken to minimize the delay, and estimate the timetable for
implementation of the measures. The affected Party shall make all reasonable efforts to promptly
resume performance of this Agreement and, when able, to resume performance of its obligations and
give the other Parties written notice to that effect.

6.4 Governing Law. The New License and any other terms of this Agreement over which
NPS has jurisdiction shall be governed, construed, and enforced in accordance with the statutory and
regulatory authorities of such agency. This Agreement shall otherwise be governed and construed
under the laws of the state of Montana. By executing this Agreement, NPS does not consent to the
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jurisdiction of a state court unless such jurisdiction otherwise exists. By executing this Agreement,
FWP and its officers do not consent to the jurisdiction of a federal court unless such jurisdiction
otherwise exists. All activities undertaken pursuant to this Agreement shall be in compliance with all
applicable law.

6.5 Elected Officials Not to Benefit. No member of or delegate to Congress shall be
entitled to any share or part of this Agreement or to any benefit that may arise from it.

6.6 No Partnership. Except as otherwise expressly set forth herein, this Agreement does
not, and shall not be deemed to, make any Party the agent for or partner of any other Party.

6.7 Reference to Statutes or Regulations. Any reference in this Agreement to any federal
or state statute or regulation shall be deemed to be a reference to such statute or regulation or successor
statute or regulation in existence as of the date of the action.

6.8 Notice. Except as otherwise provided in this Section 6.8, any notice required by this
Agreement shall be written. It shall be sent by first-class mail or comparable method of distribution to
all Parties still in existence and shall be filed with FERC. For the purpose of this Agreement, a notice
shall be effective two days after the date on which it is mailed or otherwise distributed. When this
Agreement Tequires notice in less than two days, notice shall be provided by telephone, facsimile, or
electronic mail and shall be effective when provided. For the purpose of notice, the list of authorized
representatives of the Parties as of the Effective Date is attached as Appendix A. The Parties shali
provide notice of any change in the authorized representatives designated in Appendix A.

6.9 Paragraph Titles for Convenience Only. The titles for the paragraphs of this
Agreement are used only for convenience of reference and organization, and shall not be used to
modify, explain, or interpret any of the provisions of this Agreement or the intentions of the Parties.
Reference to a given section of this Agreement shall be deemed to include all subsections of that
section.

6.10 Entire Agreement. This Agreement sets forth the entire agreement and process of the
Parties with regard to the recreation resource measures relating to the relicensing of the Bigfork
Project.
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SECTION 7: EXECUTION OF AGREEMENT

7.1 Signatory Authority. Each signatory to this Agreement certifies that he or she is
authorized to execute this Agreement and to legally bind the Party he or she represents, and that such
Party shall be fully bound by the terms hereof upon such signature without any further act, approval, or

authorization by such Party.

7.2 Signing in Counterparts. This Agreement may be executed in any number of
counterparts, and each executed counterpart shall have the same force and effect as an original
instrument as if all the signatory Parties to all of the counterparts had signed the same instrument. Any
signature page of this Agreement may be detached from any counterpart of this Agreement without
impairing the legal effect of any signatures, and may be attached to another counterpart of this
Agreement identical in form having attached to it one or more signature pages.

The Parties execute this Agreement as of the day that the last signatory executes the Agreement.

PacifiCorp:

William Eaquinto date
Vice President, Hydro Relicensing

Montana Dep’t of Fish, Wildlife and Parks:

Jeff Hagener date
Director

Flathead Whitewater Association:

Matt Brake date
President

Bigfork Whitewater Festival Organization:

Michael E. Dezzani date
Events Director

Flathead Lakers:

Sid Rundell date
President

FOR SETTLEMENT PURPOSES ONLY
Seattle-3141178.7 0058815-00036

United States National Park Service:

Mike Snyder date
Deputy Regional Director, Rocky Mountain

Bigfork Area Chamber of Commerce:

Andrea Goff date
Executive Director

American Whitewater:

John Gangemi date
Conservation Director

Bigfork Development Company:

James Slack date
President
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Flathead 1.akers:

Sid Rundell date
President
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United States National Park Service:

Mike Smyder dace
Deputy Regional Director, Rocky Mountain

Bigforic Area Chamber of Commerce:

Andrea Goff date
Executive Director

American Whitswater:

John Gangemi date
Conservation Director

Bigfork Development Company:

James Slack date
Pregident
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SECTION 7: EXECUTION OF AGREEMENT

7.1 Signatory Authority. Each signatory to this Agreement certifies that he or she is
authorized to execute this Agreement and to Jegally bind the Party he or she represents, and that such
Party shali be fully bound by the terms hereof upon such signature without any further act, approval, or

authorization by such Party.
72 Sigping in Counterparts. This Agreement may be executed in any number of

counterparts, and each executed counterpart shall have the same force and effect as an original

instrument as if all the signatory Parties to all of the counterparts had signed the same instrument. Any
signature page of this Agreement may be detached from any counterpart of this Agreemeant without
impairing the legal effect of any signatures, and may be attached to another counterpart of this
Agreement identical in form having attached to it one or more signature pages.

The Parties execute this Agreemant as of the day that the last signatory executesthe Agreement.

PacifiCorp:
William Eaquinto date
Vice President, Hydro Relicensing

Montana Dep't of Fish, Wildlife and Parks:

Jeff Hagener date
Director

Flathead Whitewater Aasociation:
Matit Brake date
President

Bigfork Whitewater Festival Organization:

Michael E. Dezzani date
Events Director

Flathead Lakers:

Sid Rundell date
President

FOR SETTLEMENT PURPOSES ONLY
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United Stateg National Park Service:

Mike Snyder date
Deputy Regional Director, Rocky Mountain

Bigfork Area Chamber of Commerce;

Andrea Goff date
Executive Director

American Whitewater:

John Gangemi date
Conservation Director

Bigfork Development Company:

James Slack date
President
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SECTION 7: EXECUTION OF AGREEMENT

7.1

Signatory Authority. Each signatory to this Agreement certifies that he or she Is

authorized to execute this Agreement and to legally bind the Party he or she represents, and that such
Party shall be fully bound by the terms hereof upon such signawre without any further act, approval, or

suthorization by such Party.

7.2 Signing in Counterparts. This Agreement may be executed in any mumber of
counterparts, and =ach executed counterpart gha]l have the same force and effect as an original
instrument as if all the signatory Parties to all of the counterparts bad signed the same instrument. Any
signature page of this Agreement may be detached from any counterpart of this Agreement without
impairing the legal effect of any signatures, and may be attached to another counterpart of this
Agreement identical in form having attached to it one or more signature pages.

The Partizs execute this Agreement as of the day thas the last signatory executes the Agrecment.

PacifiCorp:

William Bequinto date
Vice President, Hydro Relicensing

Montana Dep’t of Fish, Wildlife and Parks:

sofzs /0 _

Jeff date
Di

Flathead Whilewater Association:
Mart Brake date
President

Bigfork Whitewater Restival Organization:

Michael E. Dezzapni date
Events Director

Flathead Lakers:

Sid Rundell date
Prezident

POR SETTLEMENT PURPOSES ONLY
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United States National Park Service:

Mike Snyder date
Deputy Regional Director, Rocky Mountain

Bigfork Area Chember of Cammerce:
Andrea Goff date
Executive Director

American Whitewater:

John Gangemi date
Conservation Director

Bigfork Development Company:
James Slack date
President

a2
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SECTION 7: EXECUTION OF AGREEMENT
7.1 Signatory Authority. Esch signatory to this Agreement cerifies that he of she is

authorized to execute this Agreement and to Jegally bing the Party he or she represents, agd that such
Party shall be fully bound by the tcrms hereof upon such signature without any further act) approval, or
suthorization by such Party. |

7.2 Signing in Counterparts. This Agreement may be executed in any
counterpariz, and each executed counterpart shall have the same force and cffect as an originat
instrument as if all the signatory Partics to all of the counterparts had signed the same
signatire page of this Agreement may be detuched from any counterpart of this
itnpairing the legal effect of any signatures, and may be anached to another counterpart o
Agreement Identical in form having attached to jt one or more signature pages. |

The Parties execute this Agreement as of the day that the last signatory executcs the Ak'mt.

this

PacifiCorp: ; . United States National Park Serv
R M -l s
Wililam Eaquinto Mike Snyder
Vice President, Hydro Relicensing Deputy Regional Director, Rocky Mountain
. ...: ) |

Montana Dept of Fish, Wikdlife and Parks: Bigfork Area Chamber of Co :

/% 5 S v 1)
Jeff Hagener date Andrea GofY
Director Executive Dircctor
Flathead Whitewater Aasociation: American Whiewuter:
Matt Brake o dae John Gangemi dafe
President Conservation Dirccior
Bigfork Whitewater Festival Organization: Bigfork Development Company:
e , Uk oz
Michael B. Dezzani datc Slack date
Events Director ident
Flathead Lakers:
Sid Rundell T date
President
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SECTION 7: EXECUTION OF AGREBEMENT
7.1 Sigoatecy Anghority. mammrhiawmmmuwmh

mﬂm‘uﬂumuthﬂmmiu%bma»mqhmmmmmnmh
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7.2 W This Agrecment Ry by sxatued in a8y rumbey of
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PacifiCorp: Unimd Stams Nationa] Park Sexvice:
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35 Hogeoer o Andrea Gotf e
Direcior Exeenrive Director
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Pyesident Comervalinn Directar
Biatorh, Whiwusl Peotival Goguntairton: BT TOVILRITIRS COmpany:
Michas| &, Dozzems 7 Tamoes Siook darc
Front Nirestar Praoidant
Flathead Lalkers:
Sid Rundell dste
Presttient
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SECTION 7: EXRCUTION OF AGRERMENT

71 Signatory Authority. Each signatory w this Agreement certifies that hw or she is
authorized to executc this Agreement and to legatly bind the Purty he or she represents, and that such
Party shall be fully bound by the terms hereof upon such signature without any further act, approval, or
authorizution by such Panty.

7.2 Signing in Counterparts. This Agreement may be executed in any number of
counterparts, andt cach executed counterpart shall have the same: force and effect as an original
ingtrurnenn as if all the signatory Parties to 4l of the counterparts had signed the same insitument.  Any
signature page of this Agreement may be detached from any counterpart of this Agreement without
impairing the legal effect of any signuamres, and may be attached to another counterpan of this
Agreernent kientical in form having attached to it one or morc signuture pages.

The Parties cxecute: this Agreement a5 of the duy that the last signatory cxecutes the Agrevinent.

PacifiCorp: United Statex National Park Service:
william Eaquime  date Mike Snyder date
Vice President, Hydro Relicensing Deputy Regional Director, Rocky Mountain
Montana Dep't of Fish, Wildtifc and Parks: Bigfork Area Chamber of Commerce:
Jeff Hugener - date Andrea Goff date
Director Bxecutive Direcror
Flattwad Whitewater Association: American Whirewater:

B Lo e
Man Brake datc ohn Gan c
President Conservation Director
Bigfork Whitcwater Festival Organtzation: Bigfork Development Company:
Micheel E. Dezzani date Janxs Slack - date
Evenis Director President
Flathead Lakers:
Sid Rundell dawe
President
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Bigfork Hydroeleciric Project Settlement ment

SECTION 7: EXECUTION OF AGREEMENT

7.1 Signatory Authority. Each signatory to this Agreement certifies that he or she is
authorized to execule this Agreement and to legally bind the Party he or she represents, and that such
Party shall be fully bound by the terms hereof upon such signature without any further act, approval, or

authorization by such Paxty.
7.2 Signing in Counterparts. This Agreement may be executed in any mimber of

counierparts, and each executed counterpart shall have the same force and effect as an original
instrument as if all the signatory Paties to all of the counterparts had signed the same instrument. Any
signature page of this Agreement may be detached from any counterpart of this Agreement without
impairing the legal effect of any signatures, and may be attached to another counterpart of this
Agreement identical in form having attached to it one or more signature pages.

The Parties execute this Agreement as of the day that the last signatory executes the Agreement,

PacifiCorp:

William Eaquinto date
Vice President, Hydro Relicensing

Montana Dep’t of Fish, Wildlife and Parks:

Jeff Hagener date
Director

Flathead Whitewater Association:
Matt Brake date
President

Bigfork Whitewater Festival Organization:

Moot DBown 19>
Michael E. i date

Events Director

Flathead Lakers:

Sid Rundell date
President
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United States National Park Service:

Mike Snyder date
Deputy Regional Director, Rocky Mountain

Bigfork Area Chamber of Commerce:

Andrea Goff date
Executive Director

American Whitewater:

John Gangemi date
Conservation Director

Bigfork Development Company:

James Slack date
President
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SECTION 7; EXECUTION OF AGREEMENT

7.1 Sigostory Autority. Rach pigoatory to this Agrocmens cectifies that he or she is
anthorizad o exeswte this Agreement and to legally bind the Farty be or shé seprescnts, aod that such
mduﬂbembumdbyﬁomwwmmmmﬂymm approval, or
anthorization by such Party.

7.2 Sigping in Counterparts. This Agreemont may be executed in any mumber of
W.Mﬂmﬁmmmmmmmﬁmmmuumoﬁgm
instengoent as f all the xignatory Parties 1o all of the coumtezparts had signed e same ingrument. Any

mﬁﬁwwum&mmmdmwwimm
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"The Partiss execute this Agresment as of the day that the last signatory execates the Agreement.

PacifiCorp: United States National Park Service:
William Baquiteo dare Mike Suyder date

Vice President, Hydro Relicensing Deputy Regional Director, Rocky Mountaie
Montana Dep’t of Fish, Wildlifs and Parks: Bigfork Area Chamber of Comimerce:

Joff Hagenar date Andrea Goff dawe
Digector Exscutive Director

Flathesd Whitswater Association: American Whitewater:

Martz Brake date John Gangemi daw
President Conservezion Director

Bigfork Whitewater Festival Organization: Bigfork Development Company:

FOR SETTLEMENT FURPOSES ONLY
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Bigfork Hydroelectric Project Settlement Agreement

APPENDIX A

REPRESENTATIVES OF THE PARTIES

PacifiCorp:

Bill Eaquinto

Managing Director, Hydro Relicensing
825 NE Multmomah

Portland, OR 97232

Phone: (503) 813-5730

Fax: (503) 813-6633

with copy to:

David Leonhardt
Licensing Project Manager
825 NE Multnomah
Portland, OR 97232
Phone: (503) 813-6658
Fax: (503) 813-6633

United States National Park Service:

Mike Snyder

Deputy Regional Director, Rocky Mountain
PO Box 25287

Denver, CO 80225-0287

Phone: (303) 987-6701

Fax: (303) 969-2785

with copies to:

Duane Holmes

National Park Service

Rivers, Trails & Conservation Assistance Program
12795 West Alameda Parkway

PO Box 25287

Denver, CO 80225-0287

Phone: (303) 969-2855

Fax: (303) 987-6676

Gloria Smith

Office of the Solicitor

U.S. Department of the Interior
1849 C St., NW

Washington, DC 20240

Phone: (202) 208-6658

Fax: (202) 208-3877

Montana Dep’t of Fish, Wildlife and Parks:
Marty Watkins

Regional Park Manager

490 N. Meridian

Kalispell, MT 59901

Phone: (406) 752-5501

Fax: (406) 257-0349

with copy to:

Scott Rumsey
Fisheries Biologist
490 N. Meridian
Kalispell, MT 59901
Phone: (406) 752-5501
Fax: (406) 257-0349

Bigfork Area Chamber of Commerce:
Andrea Goff, Executive Director
P.O. Box 237

Bigfork, MT 59911

Phone: (406) 834-5888

Fax: (406) 834-5808

FOR SETTLEMENT PURPOSES ONLY
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Bigfork Hydroelectric Project Settlement Agreement

Flathead Whitewater Association:
Matt Brake

President

P.O. Box 2924

Kalispell, MT 59903

Phone: (406) 755-5309

Fax: (406) 752-7610

American Whitewater:
John Gangemi
Conservation Director
482 Electric Avenue
Bigfork, MT 59911-3641
Phone: (406) 837-3155
Fax: (406) 837-3156

Bigfork Whitewater Festival Organization:

Michael E. Dezzani

Events Director

P.O. Box 2136

Columbia Falls, MT 59912-2136
Phone: (406) 892-2674

Fax: none

with copy to:

Michael E. Dezzani
Events Director

98 Stiles Ave, unit 7
Belgrade, MT 59714
Phone: (406) 388-9065
Fax: none

Bigfork Development Company:
President

P.0. Box 486

Bigfork, MT 59911

Phone: none

Fax: none

Flathead Lakers:
Robin Steinkraus
Executive Director
P.0O. Box 70

Polson, MT 59860
Phone: (406) 883-1346
Fax: (406) 883-1357

FOR SETTLEMENT PURPOSES ONLY
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Bigfork Hydroelectric Project Settlement Agreement

EXHIBIT 1
IMPLEMENTATION SCHEDULE
Section | Action Timing
31 Implement Recreation Resource Management | Beginning upon the New License becoming
Plan. final.
3.2 Provide pedestrian access to south shore of Within three years of the New License
Swan River. becoming final.
3.3 Implement White Water Festival minimum Beginning upon the New License becoming
flows. final.
3.4 Improve Kearney Rapids boat launch. Within three years of the New License
becoming final.
35 Develop Pacific Park parking area. Within five years of the New License
becoming final.
3.6 Lease Swan River Nature Trail to BDC. Upon the New License becoming final.
3.7 Lease Sliter’s Park to BDC. During the New License term, if and when
the Flathead County Lease is terminated.
38 Relocate outer Project gate and fencing Within eighteen months of the New License
downstream from powerhouse. becoming final.
3.10 Provide portable toilet along Swan River Upon New License becoming final.
Nature Trail.
311 Provide whitewater releases. During the first three years after the New
License becomes final.
3.1 Provide whitewater releases if operationally | After the third anniversary of the New
feasible. License becoming finat,
3.13.1 Allow use of Existing Primitive Trail. Upon the Effective Date.
3.13.2 | Remove gates and fencing on Existing Concurrently with completion of south
Maintenance Road. shore access below the dam (within three
years of the New License becoming final).
3.13.2 | Allow use of and maintain Existing Upon removal of gates and fencing.

Maintenance Road.

FOR SETTLEMENT PURPOSES ONLY
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Bigfork Hydroelectric Project Settlement Agreement

EXHIBIT 2
SWAN RIVER NATURE TRAIL

FOR SETTLEMENT PURPOSES ONLY
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Bigfork Hvdroelectric Project Settlement Agreement

EXHIBIT 3
SLITER’S PARK
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Bigfork Hydroelectric Project Settlement Agreement

EXHIBIT 4
SOUTH SHORE TRAIL SYSTEM
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EXPLANATORY STATEMENT
FOR THE SETTLEMENT AGREEMENT
AMONG
PACIFICORP
NATIONAL PARK SERVICE
MONTANA DEPARTMENT OF FISH, WILDLIFE AND PARKS
BIGFORK AREA CHAMBER OF COMMERCE
AMERICAN WHITEWATER
BIGFORK WHITEWATER FESTIVAL ORGANIZATION
BIGFORK DEVELOPMENT COMPANY
FLATHEAD LAKERS
FLATHEAD WHITEWATER ASSOCIATION

DATED

NOVEMBER 7, 2002

CONCERNING RECREATION RESOURCES
RELATED TO THE RELICENSING OF THE
BIGFORK HYDROELECTRIC PROJECT
FERC PROJECT NO. 2652-007
FLATHEAD COUNTY,
MONTANA

ORIGINAL
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Explanatory Statement
for the Bigfork Settlement Agreement
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Explanatory Statement
for the Bigfork Settlement Agreement

I. Introduction

PacifiCorp submits this Explanatory Statement (“Statement”) pursuant to Federal Energy
Regulatory Commission (“FERC” or the “Commission”) regulations at 18 C.F.R.
§ 385.602(c)(1)(ii), in conjunction with its submission of the November 7, 2002 Settlement
Agreement (“Agreement”). This Statement provides the rationale behind these recreation
resource measures. Nothing in this Statement is intended to modify the terms of the Agreement.
Any conflict between the language in the Agreement and this Statement should be resolved in
favor of the Agreement. This Statement should not be used to interpret Agreement terms.

The Settlement Agreement was executed among PacifiCorp, an Oregon corporation
(“PacifiCorp” or “Licensee”), United States National Park Service (“NPS”); Montana
Department of Fish, Wildlife and Parks (“FWP”); Bigfork Area Chamber of Commerce
(“BACC™); American Whitewater (“*AW”); Bigfork Whitewater Festival Organization
(“BWFO™); Flathead Whitewater Association (“FWA™); Bigfork Development Company
(“BDC™); and Flathead Lakers (“FL"), each referred to individually as a “Party” and collectively
as the “Parties.” The Agreement resolves all recreation resource issues related to relicensing of
the Bigfork Hydroelectric Project (FERC No. 2652} (the “Project”), for the purpose of obtaining
a FERC order issuing to PacifiCorp a New License for the Project (“New License™). The Parties
recommend that FERC accept and incorporate without modification the recreation resource
measures set forth in Section 3 of the Agreement as license articles in the New License, with the
exception of measures not required for operation of the Project or other Project purposes
(Sections 3.6, 3.7, 3.10 and 3.12 of the Agreement).

The Parties submit that the Agreement is fair and reasonable and in the public interest
within the meaning of Rule 602, 18 C.F.R. § 385.602(g)(3), as the Agreement contains specific
measures that will substantially enhance recreation opportunities and resources in the lower
Swan River, particularly in the immediate vicinity of the Project, while giving PacifiCorp
certainty regarding recreation measures and the timing of such measures. The recreation
resource measures contained in the Agreement represent the Parties’ preferred alternative to
recreation resource measures proposed in PacifiCorp’s August 30, 2000 license application.
Those Parties intend that the Agreement supersedes any previous comments, recommendations,
terms, conditions or prescriptions filed by the Parties; the Parties may file revised comments,
recommendations, terms, conditions, and prescriptions consistent with the Agreement. The
Parties intend that the Agreement and the revised terms, conditions, prescriptions, and
recommendations supersede any inconsistent prior filings by the Parties in this proceeding.

II. Background

A, The Project

The Project, which is owned and operated by PacifiCorp, is a run-of-river hydroelectric
power generating facility located on the Swan River near Bigfork, Flathead County, Montana.

1

For Settlement Purposes Only



Explanatory Statement
for the Bigfork Settlement Agreement

The Project has a nameplate rating of 4.15 Mw and produces approximately 28,000 Mwh
annually.

The Project consists of (1) a 12-foot high, 300-foot-long concrete diversion dam with a
235-foot-long spillway; (2) a reservoir with 73 surface acres; (3) a water intake structure and 1-
mile-long flowline; (4) a forebay structure that directs water into three steel penstocks; (5) a
brick powerhouse with three turbine/generator units with a total installed capacity of 4,150
kilowatts; (6) a fish ladder on the right abutment (at the north end of the damy; and (7)
appurtenant facilities. The Project does not occupy federal or tribal lands.

The Project operates and maintains a diversion dam that creates a small reservoir from
which water is diverted into a canal; that canals delivers water to a forebay structure. The
forebay structure directs the water into three steel-pipe penstocks that in turn feed into the three
hydraulic turbines located in the powerhouse; these turbines drive the three electric generators to
produce electricity. Water discharging from the turbines returns directly to the Swan River and
then flows into Flathead Lake.

The FERC license for the Project expired on September 1, 2002, and the Project currently
operates pursuant to an annual FERC license. For the past 5 years, PacifiCorp has been in the
process of seeking a New License by undertaking studies, consulting with state, federal and tribal
resource agencies, preparing a license application, and responding to Additional Information
Requests from FERC. PacifiCorp filed a final license application for the Project on August 30,
2000 (the “Application™).

B. History of Settlement Discussions

PacifiCorp held a recreation planning workshop on November 8, 2001 in Bigfork,
Montana to address stakeholder recreation needs and issues identified during the Bigfork
relicensing process. Workshop participants identified several issues as desired recreation
enhancements at the Project, and it was concluded that the best approach to resolving these
issues was through a negotiated settlement process. With this premise in mind, PacifiCorp in
December 2001 formally requested the Commission to abey the license proceeding and withhold
issuance of its draft Environmental Assessment (“DEA™) in order to give the parties time to
resolve recreation issues that had been identified during the workshop. The request for abeyance
of the DEA was rejected by the Commission on the grounds that the proceeding could not be

delayed.

Subsequently, the Parties held four meetings in January 2002 with the aim of finalizing
and submitting an Agreement in Principle (“AIP”) to the Commission before the DEA was
issued. The final AIP was submitted to the Commission on February 4, 2002. Most of the
recreation measures identified were incorporated into FERC’s DEA, which was subsequently
issued in April 2002,

A draft settlement agreement based on the AIP was prepared in March 2002. Between
April and September 2002, the Parties held six meetings via teleconference. An additional

2

For Settlement Purposes Only



Explanatory Statement
for the Bigfork Settlement Agreement

meeting was held in Bigfork during the Annual Whitewater Festival. Each meeting focused on
refining and modifying the language of the draft settlement agreement. A total of six versions
were completed over this six-month time period. The final Agreement was executed by the
Parties between October 29 and November 7, 2002, and is submitted to the Commission
concurrent with this Statement.

C. Mandates and Responsibilities of the Parties

Development of the recreation resource measures of the Agreement was based on
resource agency mandates and the mutual agreement of the Parties to meet recreation needs in
conjunction with hydropower operations and other beneficial uses of the Swan River. This
section discusses the specific mandates and responsibilities of PacifiCorp; NPS and FWP (the
“Governmental Parties™); and BACC, AW, BWFO, FWA, BDC, and FL (the “Non-
governmental Parties” or “NGOs”).

1. The Licensee

PacifiCorp is a public utility incorporated under the laws of Oregon. The immediate goal
of PacifiCorp is to obtain a new FERC license for the existing Project at a reasonable transaction
cost and with license conditions that will provide safe, economical and reliable electric
generation in a responsible and environmentally sensitive manner over the term of the New
License. The long-term goal of PacifiCorp is for the Project to continue to be a competitive
source of least cost, reliable and flexible hydroelectric generation, PacifiCorp has determined
that the Agreement, if approved by FERC as drafted, will satisfy these goals and obligations as
they relate to recreation resources.

2. The Governmental Parties
a, National Park Service

NPS, a bureau of the Department of the Interior, preserves unimpaired the natural and
cultural resources and values of the national park system for the enjoyment, education, and
inspiration of this and future generations, and cooperates with partners to extend the benefits of
natural and cultural resource conservation and outdoor recreation throughout this country and the
world.

b. Montana Department of Fish, Wildlife and Parks
FWP is the state agency responsible for managing the fish, wildlife, parks and

recreational resources of Montana. Among FWP’s goals is maintaining the long-term viability
of Montana's recreational resources.
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3. The Non-governmental Parties
a. Bigfork Area Chamber of Commerce

The BACC is committed to protection of the lands surrounding the Swan River. The
Bigfork resort community thrives because of its proximity to beautiful, natural surroundings,
including the Swan River Nature Trail, Sliter’s Park, and adjacent forested lands.

b. American Whitewater

AW is a national organization with a membership of 8,000 individual whitewater boating
enthusiasts and more than 160 local canoe club affiliates, representing approximately 80,000
whitewater paddlers. AW was founded in 1954 to protect and enhance the recreational
enjoyment of private whitewater sports in America. AW is dedicated to safety, education, and
the conservation of America's whitewater rivers. A significant percentage of AW’s membership
resides in the interior Rocky Mountains and has a direct interest in the outcome of the relicensing
of hydropower projects located on the Swan River,

c. Bigfork Whitewater Festival Organization

BWFO is an organization founded for the purpose of organizing and promoting the
Bigfork Whitewater Festival, which draws approximately 200 competitors, both local and
international, as well as thousands of spectators. Festival events include slalom and downriver
races, as well as a rodeo event which represents the highest level of professional kayaking
competition and is part of the national points standings system. BWFO is particularly interested
in river access, flows, flow information and public access to lands adjacent to the Swan River,
each of which may be affected by the Project.

d. Flathead Whitewater Association

FWA 1epresents seventy-five whitewater paddlers living in Flathead Valley. FWA
members gather throughout the year to practice rolling and safety skills, introduce new paddlers
to the sport, and enjoy each others’ company on the river. Many FWA members regularly
paddle the “Wild Mile” section of the Swan River, which begins at the Project dam and ends
downstream at the steel bridge just below the powerhouse. FWA is therefore primarily
interested in the continued recreational navigability of the Swan River.

e Bigfork Development Company

BDC is a nonprofit volunteer organization focused on preserving the beauty and
uniqueness of Bigfork's surroundings, assisting in its orderly growth and economic development
while promoting social, artistic and educational interests for the common good. BDC is
primarily interested in the establishment of the Swan River Nature Trail as a safe hiking and
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bicycle trail that everyone can enjoy. BDC intends to submit for FERC’s consideration
comments consistent with the Agreement.

f. Flathead Lakers

Established in 1958, FL is a nonprofit Montana corporation with over 1,000 members,
working for clean water, healthy ecosystems, and lasting quality of life in the Flathead
Watershed. FL members own land on Flathead Lake and throughout the watershed, and use and
enjoy the lake and its tributaries, including the Swan River, for fishing, boating and other forms
of recreation.

III. Recreation Resources

Land use in the Project vicinity is primarily recreation, residential, and forestry. Lands
adjacent to the Project and upstream of the powerhouse are rural and are primarily used for
recreation and managed for timber production. Land use abutting the western end of the Project
and downstream of the powerhouse is primarily residential and falls within the community of
Bigfork. PacifiCorp owns the majority of lands abutting the Project boundary, including lands
on both sides of the impoundment, lands on both sides of the diversion canal, and lands along the
bypassed reach.

The primary recreation activities near the Project include flatwater and whitewater
boating, fishing, hunting, hiking, biking, camping, and observing wildlife. Winter recreation
activities include skiing and snowmobiling. Nearby recreation resources include highly
developed public and private marinas and state parks on the shore of Flathead Lake. Rural
campsites, trails, and boat launch resources exist south of the Project along the Swan River
Valley. Swan River National Wildlife Refuge, Swan River State Forest, Mission Mountains
Wildemess, Flathead National Forest, and Glacier National Park are within thirty miles of the
Project area and provide a wide variety of recreation opportunities.

Within the Project area, whitewater boating, fishing, and hiking are important recreation
activities. Whitewater boating in the Swan River bypassed reach is nationally known for its
short but challenging Class III to IV rapids, depending on flow. The primary whitewater boating
season runs from late March to mid-July when spring flows exceed the hydraulic capacity of the
powerhouse and excess water tops the diversion dam. Fishing occurs throughout Project waters,
including along the shoreline area near the powerhouse, the full extent of the bypassed reach, and
in the impoundment.

The Swan River Nature Trail extends from the community of Bigfork along the north
side of the bypassed reach and impoundment to the Keamey Rapids bridge (Exhibit 2 to the
Agreement). Hikers, bikers, and runners often use the trail to make a four-mile loop from the
community of Bigfork, to the bridge, returning along the south side of the Project. Anglers and
hikers also use the Swan River Nature Trail to access fishing areas, wildlife viewing areas, and
informal picnic areas along the north side of the bypassed reach and the impoundment. This trail
is outside the existing Project boundary; the Parties agree that its use is not necessary for
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operation of the Project or other Project purposes, and that PacifiCorp is not obligated to include
leased lands within the Project boundary.

Several formal and informal recreation facilities are located on PacifiCorp-owned or
managed property. Pacific Park, which is the primary recreation site within the Project
boundary, provides opportunities for shoreline fishing and picnicking along the south side of the
bypassed reach. Sliter’s Park, owned by PacifiCorp and currently leased to Flathead County, is
downstream of the Project in the community of Bigfork. It has a stage that is used for
community arts events, including concerts and plays. Sliter’s Park is outside the existing Project
boundary; the Parties agree that its use is not necessary for operation of the Project or other
Project purposes, and that PacifiCorp is not obligated to include leased lands within the Project
boundary.

The Kearney Rapids boat launch, at the upper end of the impoundment, is a Project-
related facility located within the existing Project boundary on private land for which PacifiCorp
has an easement. An informal whitewater boating put-in on the north side of the diversion dam
is used during the Bigfork Whitewater Festival. During other times of the year, PacifiCorp
restricts access to this put-in to pedestrian traffic only. The primary whitewater boater take-out
is on private land downstream of the existing Project boundary, across the river from the
powerhouse. The take-out also can be accessed from the parking area adjacent to the
powerhouse, but this area is currently closed with gates and is rarely available for such uses.

Since 1966, the first year of the license ending September 1, 2002, recreation and land
use characteristics in the Project area have changed considerably. Total population in the county
has grown twenty-two percent since 1990, with thirteen percent growth in rural areas and over
thirty-six percent growth in the population centers of Kalispell and Whitefish. Since 1960,
population growth in Flathead County has more than doubled and has greatly exceeded
population growth in the state. The Montana Statewide Comprehensive Outdoor Recreation Plan
documents growth in recreation demand for dispersed use activities in Montana, including
hiking, skiing, fishing, and boating. In the Rocky Mountain region, the demand for boating,

hiking, biking, and fishing is projected to increase at a rate that exceeds population growth.
Demand for recreation resources has increased dramatically since the license was issued. This

demand is commensurate with the rapid population growth in the area and suggests that future
use would likely continue to increase at a rate that exceeds regional population growth.

IV. Implementation
A. Timing

The Agreement provides a significant benefit to PacifiCorp by increasing the certainty of
timing and implementation of recreation resource measures. The Parties have negotiated a
comprehensive schedule for implementing such measures to ensure that beneficial recreation
measures are implemented in a timely way, recognizing the potential delays often encountered in
the relicensing process. Such a schedule likewise enables PacifiCorp to better plan and
coordinate its future capital expenditures.
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B. Duration

The Parties recommend that FERC adopt a 50-year license term for the New License.
The Parties anticipate that the measures included in the Agreement will meet public recreation
resource needs over the 50-year term by improving and maintaining public access sites, and by
providing a variety of recreation amenities near the Project, including trails, park areas, and river
access points. In addition, the Agreement provides a mechanism for Parties and non-Parties to
propose and implement additional recreation resource improvements during the term of the New
License, if appropriate. The Agreement therefore provides for future recreation needs, while also
preserving flexibility over the course of the New License.

Y. Rationale for Recreation Resource Measures
A. Recreation Resource Management Plan

PacifiCorp will develop a Recreation Resource Management Plan (“RRMP”) in
consultation with the Parties, to be implemented upon the New License becoming final. The
RRMP will set forth the location of and maintenance standards for the park, trail and recreation
facilities. Opening and closing times will be stated. Also included will be schematic designs and
implementation time lines for the recreation resource measures provided in this Agreement. This
measure is a FERC requirement, and will serve as the guiding recreation planning document for
the new Bigfork License Order.

B. Access to South Shore

White-water boaters commonly park on the south side of the impoundment on the State
Highway 209 right-of-way near the canal intake area, scramble down the steep, boulder bank,
paddle across the impoundment, and portage around the north side of the diversion dam. AW,
FWA, BWFO and FWP all identified in their comments on PacifiCorp’s Application the need for
a safe and convenient access to the upstream end of the Swan River bypass reach. NPS also
advocated for taking advantage of opportunities to increase whitewater boating,

The Parties have agreed that, to meet these needs, PacifiCorp will provide pedestrian
access to the south shore of the Swan River immediately below the dam within three years of the
New License becoming final. Implementation of this measure will include a canal crossing
downstream of the headgate structure, and a parking area near the headgate with space for five to
seven vehicles. Roads and the parking area will be graveled. Fencing in the area will be
reconfigured to allow development of the parking lot, access to the canal crossing, and access to
the maintenance road. All other fencing will remain. Site opening and closing times will be
posted and PacifiCorp will close the site each night.

This new access location will provide year round access to the “Wild Mile,” the only
class IV opportunity in the Flathead Valley. The south-side access will also improve bank angler
access to the upstream end of the bypass reach and a trail connection to Pacific Park. Access at
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this point will also aid in the set up and administration of the annual Bigfork Whitewater
Festival.

C. White Water Festival

BFWO organizes the annual Bigfork Whitewater Festival using the mile long bypass
reach. In past years, the event was part of the pro circuit, and during that time it received greater
participation and higher numbers of spectators than recorded in 2002. Regardless of the amount
of use, the unique nature of this event warrants continued support from PacifiCorp. Committing
to provide a minimum of 1,000 cfs or natural inflows is consistent with PacifiCorp’s historical
support of the Festival, Festival flows and access to company lands. Support of the Festival also
provides an early season economic boost to the local economy.

Therefore, the Parties have agreed that upon the New License becoming final, PacifiCorp
will support the annual White Water Festival by maintaining a minimum of 1,000 cfs or natural
inflow, whichever is less, to the bypass reach, as measured at the upper end of the bypass reach
during the Festival, PacifiCorp will allow motor vehicle access on the Swan River Nature Trail
from the eastern terminus during the Festival in order for Festival organizers, venders, security
personnel, and Festival participants to access the north shore of the river below the dam. This
measure assumes that the Festival will be scheduled to run for a period not longer than three days
between May 15 and June 15. Festival organizers will give PacifiCorp a minimum of two
months notice of the Festival dates. If, for any reason, the festival is not scheduled or does not
occur as provided in the preceding sentence, PacifiCorp is not obligated to provide such flows.

D. Kearney Rapids Boat Launch

FWP and BDC have identified the need for improvements to the Kearney Rapids boat
launch. For example, the existing asphalt/concrete ramp stops short of the normal summer
waterline. A concrete extension to a water depth or 1.5 to 2 feet, if possible, would facilitate the
launch and retrieval of small craft. In addition, development of a formalized parking area on the
opposite side of the bridge may also facilitate use of the reservoir; boaters using a new parking
area could cross the impoundment via the sidewalk on the bridge.

In response to these needs, the Parties have agreed that, within three years of the New
License becoming final, PacifiCorp will improve Kearney Rapids boat launch by extending the
end of the paved launch ramp to a depth deemed appropriate by PacifiCorp, in consultation with
FWP, to facilitate kayak, canoe and other small motorized watercraft launching below the mean
low waterline. If, in consultation with FWP and NPS, PacifiCorp determines that it is feasible,
based on available space, PacifiCorp will provide one parking stall consistent with the
Americans with Disabilities Act at the boat ramp and sign it appropriately. PacifiCorp will
provide a graveled parking lot suitable for five vehicles with boat trailers in a developed parking
area on the north side of the reservoir within three years of the New License becoming final.
Upon completion of the parking area, PacifiCorp will post adjacent to the parking lot an
orientation map of Project recreation facilities. PacifiCorp will expand the parking area if peak
weekend use by boat-ramp users routinely exceeds 100 percent of parking area capacity;
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provided that the gravel parking lot will not exceed spaces for ten to fifteen vehicles with boat
trailers. Monitoring protocols and expansion triggers will be developed collaboratively and set
forth in the RRMP.

E. Pacific Park

FWP and BDC have identified and recommended recreation improvements and
maintenance for Pacific Park. Originally built to provide angler access to the Swan River, this
site now provides access for people using an informal shoreline trail, space for increased picnic
activity, and south-shore spectator access during the Bigfork Whitewater Festival.
Redevelopment would better accommodate such uses.

Therefore, the Parties agree that PacifiCorp will develop a parking area suitable for five
to ten vehicles, depending on available space, will gravel the road and parking surface, and will
close the steep portion of the loop road at Pacific Park within five years of the New License
becoming final. Other potential improvements, such as additional picnic tables, barbeque stands,
fire rings, and group picnic shelter, will be evaluated during the development of the RRMP. A
schedule for implementation will be established after successful efforts to control the current
level of undesirable behavior.

F. Swan River Nature Trail

In the course of relicensing proceedings, FWP, BDC and the BACC raised the
importance of protecting, for recreation purposes, local access to the Swan River Nature Trail,
which is outside the existing Project boundary. The Parties agree that its use is not necessary for
operation of the Project or other Project purposes, and that PacifiCorp is not obligated to include
leased lands within the Project boundary. Nevertheless, in the interest of protecting the local
quality of life, PacifiCorp supports the continued use of this unique recreation opportunity.

Therefore, the Parties have agreed that, upon the New License becoming final,
PacifiCorp will lease to BDC for $1.00 per year the Swan River Nature Trail and land between
the trail and the mean high water mark of the river or reservoir (together referred to as the
“Leased Property”). The Leased Property is described in Exhibit 2 to the Agreement. The lease
shall become effective on the date the New License becomes final, and shall terminate upon
expiration of the New License. The lease shall reserve to PacifiCorp the right to use the Leased
Property for Project purposes and for the purposes set forth in this Section 3.6. BDC shall allow
public access to the trail without charge for non-motorized public recreation use only, with the
exception of PacifiCorp and PacifiCorp contractor vehicles, Quick Response Unit or other
emergency and law enforcement vehicles, and for use as noted in Section 3.3. During the lease
period, PacifiCorp will perform the following maintenance activities on the portion of the Swan
River Nature Trail that is on PacifiCorp lands and included in the Leased Property: 1) grade,
gravel and compact the trail as necessary and not more frequently than once annually to help
provide a surface relatively free of standing water and potholes; 2) maintain ditches and culverts
to minimize standing water and water flow across the Nature Trail; 3) remove fallen trees across
the Nature Trail; and 4) provide periodic litter pick-up. Because this provision is not necessary
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for operation of the Project or other Project purposes, PacifiCorp is not obligated to include
leased lands within the Project boundary.

G. Sliter’s Park

PacifiCorp currently leases Sliter’s Park, described in Exhibit 3 to the Agreement, to
Flathead County (“FC™) pursuant to a July 30, 1981 lease (the “FC Lease™). The FC Lease
expires in 2006 and includes an option to extend under the same terms and conditions. The
Parties agree that recreation use of Sliter’s Park is not necessary for operation of the Project or
other Project purposes, and that PacifiCorp is not obligated to include leased lands within the
Project boundary.

Nevertheless, the Parties recognize that Sliter’s Park provides an important recreation
opportunity for the Bigfork community and also provides a setting for the Riverbend Concert
Series each summer. The site is used extensively along with other adjacent PacifiCorp lands
during the Bigfork Whitewater Festival. Thus, several Parties have advocated for the continued
lease of Sliter’s Park to Flathead County or, in the alternative, the lease of Sliter’s Park to BDC
for the life of the license or until sale of the property, whichever happens first.

In response to these suggestions, the Parties have agreed that, should FC decline to
extend the FC Lease or should the FC Lease otherwise be terminated in accordance with its
terms prior to the end of the New License term, and provided that PacifiCorp does not plan to
sell any portion of Sliter’s Park within six months of such termination, PacifiCorp will lease
Sliter’s Park to BDC for $1.00 per year (“BDC Lease™). BDC agrees that it will accept such a
lease. The BDC Lease period shall be one year, becoming effective upon termination of the FC
Lease, and shall renew automatically each year on the anniversary of the New License becoming
final. The BDC Lease shall terminate upon expiration of the New License or sale of any portion
of Sliter’s Park, whichever happens first. The BDC Lease shall reserve to PacifiCorp the right to
use the leased property for Project purposes and for the purposes set forth below. BDC shall
allow public access without charge to Sliter’s Park for recreation purposes and for White Water
Festival uses.

In addition, Parties such as BDC and FWP have recommended that the Park include
accommodations for a park host who could potentially provide increased security and perform
some park maintenance for PacifiCorp. In response to this suggestion, the Parties agreed that, if
PacifiCorp determines that it is feasible, based on the availability of space and public utilities and
as set forth in the RRMP, PacifiCorp will install a Recreational Vehicle (“RV™) site, including
utilities and sewer suitable for a single RV unit for a park host, in a location to be determined in
the RRMP. PacifiCorp will appoint a volunteer host or, if 2 volunteer host is unavailable,
PacifiCorp may hire a host at its sole discretion, to: (i) occupy the site (either seasonally or year
round); (ii) perform maintenance of PacifiCorp recreation facilities in exchange for use of the
site; and (iii) provide additional security at Sliter’s Park.
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Because this provision is not necessary for operation of the Project or other Project
purposes, the Parties agree that PacifiCorp is not obligated to include Sliter’s Park within the

Project boundary.
H. Use of Grass and Riverbank Area

AW, FWA and the BWFO have identified the need for and benefit of public access to the
grass and riverbank area between the outer and inner gates along the powerhouse road. This area
is used informally by fishers and paddlers, in particular. In addition, PacifiCorp has traditionally
supported access to this area for organizers of and participants in the Bigfork Whitewater
Festival.

In recognition of the continued public benefit in providing access to such areas, the
Parties have agreed that within eighteen months of the New License becoming final, PacifiCorp
will relocate the outer Project gate and fencing to allow non-motorized public access to the grass
area and riverbank between the outer and inner gates along the powerhouse road for public
recreation purposes. In addition, special use permits will be granted at PacifiCorp’s sole
discretion for commercial vendors to use the grass area and riverbank.

L. Recreation Site Improvements

The Parties identified the need to establish a process whereby Parties could propose for
consideration recreation enhancement projects which would occur on Project lands but be funded
by non-Project funds. To meet this need, the Parties have agreed that, upon the New License
becoming final, PacifiCorp will allow other entities to propose and fund recreation site
improvements and maintenance of such improvements on PacifiCorp lands; provided that
PacifiCorp shall retain final control, in its sole discretion, over the decision to allow construction
of such improvements. A process for review and consideration of proposals by PacifiCorp will
be described in the RRMP.

J. Toilets

In the course of the negotiations, FWP and BDC identified sanitation needs along the
Swan River Nature Trail. In response to these needs, the Parties agree that PacifiCorp will
provide a portable toilet year-round along the Swan River Nature Trail upon the New License
becoming final. A permanent vault toilet will be installed east of the midpoint gate within five
years of the New License becoming final. The placement of portable toilets and subsequent
placement of a permanent vault toilet near the mid-point will meet the sanitation needs of Trail

users.
K. Whitewater Boating Flow Feasibility Evaluation and Implementation

The Project bypass reach is the only Class IV whitewater run in the Flathead Valley.
Generally, from early April to mid-June, inflows exceed the Project capacity to divert water, and
flows adequate for whitewater boating naturally occur. Conversely, during summer months,
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remaining flows are often insufficient to accommodate whitewater boating opportunities. To
address this issue, the Parties have agreed to a spill schedule for July and August that would
facilitate additional whitewater boating opportunities.

Specifically, during the first three years after the New License becomes final, PacifiCorp
will provide whitewater releases to the bypass channel each Wednesday from July 1 to August
31, between approximately 5 p.m. and 9 p.m.: (1) flows equal to inflow when inflow is 800 to
1500 cfs; and (2) a minimum of 1500 cfs when inflow is greater than 1500 cfs. If
implementation of the whitewater boating flows described above are operationally feasible as
defined in Section 3.11 of the Agreement, PacifiCorp shall provide such flows after the third
anniversary of the New License becoming final and for the remainder of the license term. Such
whitewater boating flows will be considered “operationally feasible” if (i) they can be
implemented while meeting ramping and other applicable requirements of the New License and
the Clean Water Act Section 401 Certification, and (ii) after cessation of each whitewater release
event the Project can be downramped to pre-whitewater release conditions in no more than four
hours. During any whitewater boating flow release, flows in excess of 1500 cfs may be used by
PacifiCorp for power generation purposes provided that a minimum of 1500 cfs is released to the
bypass channel. In no event shall PacifiCorp be required to provide whitewater boating flows
when inflow is less than 800 cfs.

L. Right of First Refusal and Purchase Agreement

BDC and PacifiCorp are currently involved in negotiations regarding a Right of First
Refusal and Purchase Agreement (“ROFR”) for the sale of approximately 480.49 acres of land
adjacent to the Project. The ROFR would provide for the sale of such lands or portions of such
lands to BDC or The Trust For Public Land, a California nonprofit corporation and conservation
organization, for the purpose of preserving purchased land as open space, to facilitate recreation
uses and to preserve habitat.

In consideration of these ongoing negotiations, the Parties agree that PacifiCorp shall
make a reasonable and good faith effort to enter into a ROFR to sell such lands at fair market
price to The Trust For Public Land or BDC. The Parties agree that, to the extent the subject

lands are not already within the Project Boundary, such lands are not necessary for operation of
the Project or other Project purposes, and PacifiCorp is not obligated to include them within the
Project Boundary. To the extent that such lands may be within the Project boundary, their sale
will be contingent upon any necessary FERC approvals and the reservation of an easement for all
uses necessary to maintain and operate the Project.

M.  South Shore Trail System
1. Existing Primitive Trail
The Parties recognize that anglers and walkers have, through repeated use, established an

informal trail along the south shoreline. Because there is continued value in the public’s use of
this Existing Primitive Trail, the Parties agree that PacifiCorp will allow use of the trail on
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PacifiCorp lands for non-motorized public recreation. The trail begins at the new river access
below the dam and ends at a point approximately 3,600 feet downstream (Exhibit 4 to the
Agreement). Basic maintenance will include removing fallen trees which impede walking and
periodic litter control. Plans for the use and maintenance of the Existing Primitive Trail will be
included in the RRMP.

2. Existing Maintenance Road

Upon completion of the south shore access below the dam, the Parties recognize that the
Existing Maintenance Road (Exhibit 4 to the Agreement), could provide additional public
recreation opportunities. Public access to the existing maintenance road would also provide
easy, level travel between the new river access and Pacific Park. In addition, it would form part
of a trail loop between the new river access site and Pacific Park, using the Existing Primitive
Trail. After discussion of safety concerns and the use of other existing roads between the intake
structure and the forebay, the Parties have determined that this section of maintenance road
would be suitable for recreation use.

Therefore, the Parties have agreed that, concurrent with completion of the south shore
access, PacifiCorp will remove gates and fencing along the Existing Maintenance Road.
PacifiCorp will allow use of and will maintain the Existing Maintenance Road on PacifiCorp
lands for non-motorized public recreation. Maintenance will include removing fallen trees
which block non-motorized access to all or part of the trail, and periodic litter control. Plans for
the use and maintenance of the Existing Maintenance Road will be included in the RRMP.

VI Conclusion

For the reasons set forth in this Statement and in the Agreement, the Parties believe that
the Agreement is fair, reasonable, and in the public interest. With the exception of measures not
required for operation of the Project or other Project purposes (Sections 3.6, 3.7, 3.10 and 3.12 of
the Agreement), the Parties respectfully request that the Commission accept and incorporate
without modification the recreation resource measures set forth in Section 3 of the Agreement as
license articles in the New License.
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