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Attachment A SHORT NAMES AND DEFINITIONS 

 

Note:   

See Table 2 on page 11 of this Attachment A for definitions of groups of water rights. 

 

Table 1:  Short names and definitions 
 

Short Name aka Full Name or Explanation 

Advisory 
Committee 

Bear Lake 
Preservation 
Advisory 
Committee 

Bear Lake Preservation Advisory Committee 
(established by the Bear Lake Settlement Agreements, 
consisting of representatives of Company Irrigators, 
Small Irrigators, Bear Lake Group, Bear River 
Commission, PacifiCorp, and the three States) 

AF  acre-feet 

AFY  acre-feet per year 

Amended Bear 
Lake Settlement 

 Amended and Restated Bear Lake Settlement 
Agreement (7/2/2004) (reproduced in Attachment W 
on page 227) 

Amended 
Compact  

Amended Bear 
River Compact  
    or  
Compact 

Bear River Compact As Amended, Pub. L. No. 96-189, 
94 Stat. 4 (2/8/1980) (reproduced in Attachment S on 
page 193) 

Army Corps  U.S. Army Corps of Engineers 

Basin Map  This is a map reproduced from Impacts on Bear River 
Storage under Alternative High-Runoff Management 
Operations, issued by representatives of Idaho, Utah, 
PacifiCorp, and the University of Colorado on 
December 20, 2020.  A copy is set out in Attachment C 
on page 77. 

Bear Lake 
Causeway 

 A low natural landform (which has been raised and 
reinforced) along the north end of Bear Lake that 
separates Bear Lake from Mud Lake 

Bear Lake 
Causeway Inlet 

Causeway Water 
Regulating Dam 
    or 
Causeway Inlet 
    or 
Bear Lake Inlet 
Gates 
    or 
Bear Lake Inlet 

Water from Mud Lake may be conveyed by gravity into 
Bear Lake by lifting the gates at the Bear Lake 
Causeway Inlet.  The inlet is bi-directional.  In rare 
cases, water from Bear Lake may be conveyed by 
gravity into Mud Lake.  The Bear Lake Causeway Inlet 
is described in Attachment M, Table 9 on page 122 
and Attachment B, section III.B.6 on page 25. 

Bear Lake 
Reservoir 
Decreed Rights  

Decreed Rights These are the water rights owned by PacifiCorp for the 
Bear Lake Facilities.  See Attachment A, Table 2 on 
page 11. 
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Short Name aka Full Name or Explanation 

Bear Lake 
elevation 
adjustment 
condition 

Elevation 
adjustment 
condition 

This is a proposed condition discussed in 
Attachment B, section X on page 50.   

Bear Lake 
Facilities 

 The “Bear River System” is composed of the “Bear 
Lake Facilities” and the “Downriver Facilities.”  The 
Bear Lake Facilities are the existing facilities used by 
PacifiCorp today to divert water from Bear River and to 
store and release water from the Bear Lake Reservoir 
(Bear Lake and Mud Lake).  The Bear Lake Facilities 
include Stewart Dam, Rainbow Canal, Rainbow Canal 
Headgate, Ream-Crocket Canal Intake, Ream-Crocket 
Canal, Bear Lake Causeway Inlet, Outlet Canal, Outlet 
Canal Headgates, and Lifton Pump Station.  The Bear 
Lake Facilities include Bear Lake Reservoir itself (Bear 
and Mud Lakes). 

Bear Lake 
Group 

 A group of entities identified in the Bear Lake 
Settlement Agreements 

Bear Lake 
Preservation 
Advisory 
Committee 

Advisory 
Committee 

See “Advisory Committee” 

Bear Lake 
Reservoir 

 The term “Bear Lake Reservoir” is used in the Decrees 
to describe the combined operation of Bear Lake and 
Mud Lake.  Dietrich Decree § I(2), p. 7; Dietrich 
Decree § II(1), p. 14; Kimball Decree § II(1), p. 10. 

Bear Lake 
Reservoir 
Equivalent 
Elevation 

 As defined by the Amended Compact, this is the 
elevation Bear Lake would attain if all then-present 
water volume in Mud Lake were moved into Bear 
Lake.  This is used to determine if upstream storage is 
restricted (when the equivalent elevation is below 
5,911.0).  

Bear Lake 
Settlement 
Agreements 

 Collectively, Original Bear Lake Settlement (4/10/1995) 
and Amended Bear Lake Settlement (7/2/2004) 

Bear Lake 
Watch 

 A citizens group whose stated mission is to preserve 
and protect Bear Lake.  Bear Lake Watch was a party 
to Bear Lake Watch, Inc. v. FERC, 324 F.3d 1071 (9th 
Cir. 2003) and the Amended Bear Lake Settlement. 

Bear River 
Commission 

BRC The Bear River Commission was created in 1958 
pursuant to the Bear River Compact.  The Commission 
is composed of nine gubernatorial appointed 
Commissioners plus a Federal Commissioner 
appointed by the President. 

Bear River 
Compacts  

Compacts Collectively, Original Compact and Amended Compact 
(used in a context where distinguishing between the 
two is not material or where the statement expressly 
encompasses both compacts) 

Bear River Plan  Utah State Water Plan:  Bear River Basin - Planning 
for the Future (1/31/2004) 
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Short Name aka Full Name or Explanation 

Bear River 
System 

 The “Bear River System” is composed of the “Bear 
Lake Facilities” and the “Downriver Facilities.”  This 
includes all of PacifiCorp’s existing facilities that divert 
water from Bear River, store water in the Bear Lake 
Reservoir, and deliver water downstream on the Bear 
River for irrigation and hydropower production.   

BLM  Bureau of Land Management, within DOI 

BM  The meaning of BM depends on context. 
BM is short for Boise Meridian (used in PLSS 
descriptions in Idaho).  The Utah counterpart for the 
Boise Meridian is the Salt Lake Baseline and Meridian 
(SLBM). 
BM also refers to Benchmark (a monument or pin 
placed in the ground for surveying purposes and which 
may be used as the starting point in legal 
descriptions).  The pinpoint locations of PODs included 
in the UCAP key off of a USGS Benchmark near Mud 
Lake identified as BM 28 FMK.   

BOR  Bureau Bureau of Reclamation, within DOI 

BRC  Bear River Commission 

BRC Position 
Paper 

 Bear River Commission, Position and Policy 
Concerning New Significant Water Right Filings and 
Development on the Bear River (4/16/2009) (copy set 
out in Attachment X on page 239) 

BRCC  Bear River Canal Company 

BRWUA  Bear River Water Users Association 

cfs  cubic feet per second 

Company 
Irrigators 

 This is a group of irrigators identified in the Bear Lake 
Settlement Agreements who were parties to the Bear 
Lake Litigation.  See Attachment B, section XI.D (Bear 

Lake Settlement Agreements (1995 & 2004)), fn. 78 

on page 61.   

Compact Amended 
Compact  
    or  
Amended Bear 
River Compact 

Bear River Compact As Amended, Pub. L. No. 96-189, 
94 Stat. 4 (2/8/1980) (reproduced in Attachment S on 
page 193) 

Compacts Bear River 
Compacts 

Collectively, Original Compact and Amended Compact 
(used in a context where distinguishing between the 
two is not material or where the statement expressly 
encompasses both compacts) 

Decrees Dietrich and 
Kimball Decrees 

Collectively, the Dietrich Decree (7/14/1920) and the 
Kimball Decree (2/21/1922) 

Department  The Idaho Department of Water Resources (IDWR) 

Dietrich Decree  The decree itself is Utah Power & Light Co. v. Last 
Chance Canal Co., Final Decree, Fed. Dist. Ct., D. 
Idaho (7/14/1920) (Dietrich, J.) (unreported) 
(reproduced in Attachment Q on page 145). 
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Short Name aka Full Name or Explanation 

Dietrich Main 
Narrative 

 This is the detailed descriptive language for the Bear 
Lake Reservoir Decreed Rights found in the first two 
paragraphs of § I(2) of the Dietrich Decree, pp. 7-8.  
The Dietrich Main Narrative is contained within 
Attachment Q at pages 153-154. 

Dietrich 
Schedule of 
Rights 

 Each of the Decrees contains a “Schedule of Rights” 
describing the elements of each decreed right.  The 
relevant portion of the Schedule of Rights for the 
Dietrich Decree, § II, pp. 14-113, is set out in 
Attachment Q beginning on page 160. 

Director  Both UDWRi and IDWR are led by a Director.  In these 
materials, the term “Director” refers to the Director of 
IDWR, Gary Spackman, and the term “State Engineer” 
refers to the Director of UDWRi, Teresa Wilhelmsen. 

DOI  U.S. Department of the Interior 

DOI Report  The DOI Report refers to William Vaughn Iorns, 
Segregation of Irrigation and Power Storage in Bear 
Lake Reservoir, U.S. Dep’t of Interior Open File Report 
(1959). The DOI Report is reproduced in Attachment Y 
on page 243. 

Downriver 
Facilities 

 The “Bear River System” is composed of the “Bear 
Lake Facilities” and the “Downriver Facilities.”  The 
Downriver Facilities are PacifiCorp’s hydroelectric and 
other facilities located on the Bear River below the 
Outlet Canal discharge. 

Downriver 
Rights 

 These are PacifiCorp’s hydropower and other water 
rights that divert from Bear River below Stewart Dam.  
Some are decreed, others are not.   

Draft Bear River 
Plan 

 Utah State Water Plan:  Bear River Basin - Planning 
for the Future (Public Review Draft) (12/31/2002) 

Dry Canyon 
Powerhouse  

 The new Dry Canyon Powerhouse will encompass, in 
a single facility, both the generators for hydropower as 
water is released from the Upper Reservoir and the 
pumping equipment to lift water to the Upper 
Reservoir.  The Dry Canyon Powerhouse is described 
in Attachment M beginning on page 121 and 
Attachment B, section II.C on page 17.   

Dry Canyon 
Project 

Dry Canyon 
Pumped Storage 
Project 
    or  
Project 

This is a proposed pumped storage hydroelectric 
facility consisting of an Upper Reservoir (above Mud 
Lake), a Lower Reservoir (within the Mud Lake 
Regulation Reservoir), the Dry Canyon Powerhouse, 
and ancillary facilities. 

ECC  ECC refers to the Bear River Environmental 
Coordination Committee.  It is composed of parties to 
the Relicensing Settlement:  PacifiCorp, USFWS, 
BLM, NPS, USDA, Shoshone-Bannock Tribes, State of 
Idaho, IDFG, IDEQ, IDPR, IRU, Idaho Council of TU, 
GYC, and American Whitewater. 

EPA  U.S. Environmental Protection Agency 

Explanatory  The Explanatory is a document submitted as part of 
the UCAP.  It relies on and references the ITAP. 
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Short Name aka Full Name or Explanation 

FERC Commission Federal Energy Regulatory Commission 

GYC  Greater Yellowstone Coalition 

IDEQ  Idaho Department of Environmental Quality 

IDFG  Idaho Department of Fish and Game 

First 20-Year 
Review 

 Findings Concerning the Need for Compact Revision:  
A Report of the Bear River Commission (11/18/1997) 

fka  The acronym “fka” is short for “formerly known as.” 

History of 
Compact 

 History of Compact refers to Wallace N. Jibson, 
History of the Bear River Compact (11/31/1991).  The 
History of Compact report is reproduced in 
Attachment Z on page 287. 

Idaho 
Application Form 

 This is the form filed by PacifiCorp with IDWR seeking 
transfer of its Bear Lake Reservoir Decreed Rights.  It 
consists of the Minimum Requirements Checklist and 
the Application for Transfer of Water Right. 

Idaho 
Appropriation 
Application 

 Application for Permit (Application No. 82261; Water 
Right No. 11-7835) filed by IWRB and UDWRe with 
IDWR on 3/23/2018.  The Idaho Appropriation 
Application and the Utah Appropriation Application 
collectively constitute the State Appropriation 
Applications. 

Idaho Transfer 
Application 
Package  

ITAP The ITAP is a collection of application documents 
consisting of PacifiCorp’s cover letter to IDWR, the 
Idaho Application Form, and Attachments A through Z, 
together with tables of contents and indexes. 

IDPR  Idaho Department of Parks and Recreation 

IDWR  Department Idaho Department of Water Resources 

In-Lake Rights  This is a sub-group of the Bear Lake Reservoir 
Decreed Rights.  See Attachment A, Table 2 on page 
11. 

Irrigation 
Reserve 

 The lake level set by the Bear River Compacts below 
which PacifiCorp may not release water from Bear 
Lake solely for hydropower generation.  Original 
Compact, art. V, § B; Amended Compact, art. VI, § D, 
p. 9.  The Irrigation Reserve is now set at 5,914.61 feet 
(based on 30,000+ AF new reservoir construction 
above Stewart Dam).   

IRU  Idaho Rivers United 

IWRB  Idaho Water Resource Board 

Kimball Decree  Utah Power & Light Co. v. Richmond Irrigation Co., 
Final Decree, Utah Dist. Ct., First Judicial Dist. 
(2/21/1922) (Kimball, J.) (unreported) (the operative 
provisions are set out in Attachment R on page 177) 

Kimball 
Schedule of 
Rights 

 Each of the Decrees contains a “Schedule of Rights” 
describing the elements of each decreed right.  The 
relevant portion of the Schedule of Rights for the 
Kimball Decree, § II, pp. 10-69, is set out in 
Attachment R beginning on page 187. 
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Short Name aka Full Name or Explanation 

Lifton Pump 
Station 

 The Lifton Pump Station is used to move water (by 
gravity or pumping) from Bear Lake into the Outlet 
Canal, which in turn conveys the water back to the 
Bear River (unless the Outlet Canal Gates are closed).  
The structure is bi-directional; water can also flow by 
gravity from Mud Lake to Bear Lake.  The Lifton Pump 
Station is described in Attachment M, Table 9 on page 
122 and Attachment B, section III.B.8 on page 25.   

Lower Reservoir  This is the new reservoir within Mud Lake associated 
with the Dry Canyon Project.  The Lower Reservoir is 
described in Attachment M, Table 11 on page 124 and 
Attachment B, section II.C on page 17.   

Mitigation Plan  This the Mitigation Plan that is included as part of the 
ITAP and is set out in Attachment O on page 133. 

Mud Lake Dingle Swamp Mud Lake is the entire water complex (lake and 
wetlands) to the north of Bear Lake consisting of 
roughly 17,000 acres.  Mud Lake is sometimes 
referred to as Dingle Swamp.  See discussion in 
Attachment B below, section III.B.9 on page 26. 

Mud Lake 
Regulation 
Reservoir 

 The Mud Lake Regulation Reservoir is the 7,691-acre 
water body (located within the larger Mud Lake area) 
that is actively managed by PacifiCorp for storage 
purposes.  See discussion in Attachment B, section 
III.B.9 on page 26.  The Lower Reservoir will be 
located within Mud Lake Regulation Reservoir.  See 
discussion in Attachment B, section II.D on page 19. 

Narrative  The Narrative is an attachment included in the ITAP.  It 
is set out in Attachment B on page 13.  The term 
“Narrative” should not be confused with the separate 
terms “Dietrich Main Narrative” and “Schedule of 
Rights Narrative.” 

NEPA  National Environmental Policy Act 

NPS  National Park Service 

Operations 
Agreement 

 Operations Agreement for PacifiCorp’s Bear River 
Operations (4/18/2000) (reproduced in Attachment V 
on page 217).  Signatories were PacifiCorp, IDWR, 
UDWRe, and the Wyoming State Engineer’s Office.  
The latter three are referred to in the agreement as 
“States.” 

Original Bear 
Lake Settlement 

 Bear Lake Settlement Agreement (4/10/1995) 

Original 
Compact 

 Bear River Compact, Pub. L. No. 85-348, 72 Stat. 38 
(3/17/1958) 

Outlet Canal Bear Lake Outlet 
Canal 

The Outlet Canal is located within Mud Lake on the 
western side of the Mud Lake Regulation Reservoir.  It 
conveys Bear Lake water from the Lifton Pump Station 
(together with some water entering from Mud Lake) 
returning it to the Bear River at a point just west of 
Montpelier, Idaho. 
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Short Name aka Full Name or Explanation 

Outlet Canal 
Headgates  

Paris Dike Outlet 
Gates 
    or 
Outlet Gates    or 
Bear Lake Outlet 
Canal Headgates 
    or 
Outlet Water 
Regulating Dam 

The Outlet Canal Headgates are located on the Outlet 
Canal where it intersects with Paris Dike in the north 
end of Mud Lake  The gates regulate water flow in the 
Outlet Canal.  They can be closed in order to direct 
water from Mud Lake into Bear Lake.  The Outlet 
Canal Headgates are described in Attachment M, 
Table 9 on page 122 and Attachment B, section III.B.7.   

Overview Map  This map shows both PacifiCorp’s existing Bear Lake 
Facilities and the new Project.  The Overview Map is 
set out in Attachment D on page 79.  The Overview 
Map displays in a smaller-scale (less detail) than the 
Project/Hereafter Maps.   

Pinpoint Maps  These are high resolution satellite views showing the 
pinpoint location of the potential points of diversion or 
re-diversion associated with the Project.  The Pinpoint 
Maps are set out in Attachment F on page 93. 

Paris Dike  A man-made earthen dike within Mud Lake which 
forms the northern boundary of the Mud Lake 
Regulation Reservoir.  The Outlet Canal Headgates 
are part of the Paris Dike. 

PLSS  PLSS stands for Public Land Survey System.  See 
note at top of Attachment M on page 121 regarding 
how lots are displayed in Idaho and Utah mapping 
format. 

POD  Point of diversion 

POU  Place of use 

Project  Dry Canyon 
Project 
    or  
Dry Canyon 
Pumped Storage 
Project 

This is a proposed pumped storage hydroelectric 
facility consisting of an Upper Reservoir (above Mud 
Lake), a Lower Reservoir (within Mud Lake), the Dry 
Canyon Powerhouse, and ancillary facilities. 

Project/Hereafter 
Maps 

Project Maps 
    or  
Hereafter Maps 

The Project/Hereafter Maps are set out in 
Attachment E on page 81.  They describe the 
proposed Project facilities.  The Project/Hereafter 
Maps display in a larger-scale (more detail) than the 
Overview Map.  The Overview Map, Project/Hereafter 
Maps, and Pinpoint Maps collectively serve as 
Attachment #7a to the Idaho Application Form.  The 
term Hereafter Map is employed by UDWRi. 

PTE  “PTE” stands for “PacifiCorp’s Target Elevations.”  See 
discussion in Attachment B, section XI.B on page 54.  

Rainbow Canal Rainbow Inlet 
Canal 

The Rainbow Canal is the main conveyance facility 
delivering Bear River water to Mud Lake.  Water is 
diverted into the canal by Stewart Dam.  The Rainbow 
Canal is described in Attachment B, section III.B.2 on 
page 24.   
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Short Name aka Full Name or Explanation 

Rainbow Canal 
Headgate 

Rainbow Dam 
    or 
Rainbow Canal 
Inlet 

Rainbow Canal Headgate is located on the Rainbow 
Canal approximately 800 feet downstream of Stewart 
Dam.  The headgate creates head to allow private 
irrigation entities to divert water from the Rainbow 
Canal into their water systems.  This structure is listed 
incorrectly as a POD for the Bear Lake Reservoir 
Decreed Rights in IDWR’s database.  The Rainbow 
Canal Headgate is described in Attachment M, Table 
10 on page 123 and Attachment B, section III.B.3 on 
page 24.   

Ream-Crockett 
Canal  

Dingle Inlet Canal The Ream-Crockett Canal (historically known as the 
Dingle Inlet Canal) is one of the two canals bringing 
water from Bear River to Mud Lake.  The Ream-
Crockett Canal empties into the Rainbow Canal before 
the latter reaches Mud Lake.  The Ream-Crockett 
Canal is described in Attachment M beginning on page 
121 and Attachment B, section III.B.4 on page 24.   

Ream-Crockett 
Canal Intake 

Dingle Canal 
Diversion Dam 
    or  
Intake for Ream-
Crocket Canal 

The intake for the Ream-Crockett Canal is located on 
the Bear River about four miles upstream of Stewart 
Dam.  It diverts water into the Ream-Crockett Canal.  It 
is the second POD authorized under the Bear Lake 
Reservoir Decreed Rights.  It is described in 
Attachment M, Table 9 on page 122 and 
Attachment B, section III.B.5 on page 25.   

Relicensing 
Explanatory 
Statement 

 Explanatory Statement Concerning the Relicensing of 
the Bear River Hydroelectric Projects FERC Project 
Nos. 20, 472, and 2401 Caribou and Franklin Counties 
Idaho (8/28/2002). 

Relicensing 
Settlement 

 Settlement Agreement Resolving the Relicensing of 
the Bear River Hydroelectric Projects (8/28/2002) 

R.O.W.  Right of way 

Schedule of 
Rights 

 This is the list found in each of the Decrees listing 
each adjudicated water right and its elements.  Dietrich 
Decree, § II, pp. 14-113; Kimball Decree, § II, pp. 10-
69.  It includes both a numerical quantification of the 
elements and a brief narrative description.  The 
Schedule of Rights is identical in the two decrees with 
respect to the Bear Lake Reservoir Decreed Rights, 
the Cutler rights, and the Sugar Company rights, but 
differs as to other rights. 

Schedule of 
Rights 
Narratives 

 The Schedule of Rights in both the Dietrich Decree 
and the Kimball Decree contain a narrative explanation 
of the Bear Lake Reservoir Decreed Rights under the 
heading “Point of Diversion and Place of Use.”  These 
narrative components are found in the Dietrich Decree 
§ II(1), p. 14 and the Kimball Decree § II(1), p. 10.   

Second 20-Year 
Review 

 The 2017 20-Year Compact Review:  A Report of the 
Bear River Commission (4/21/2020) 

SLBM  Salt Lake Base and Meridian (used in PLSS 
descriptions in Utah).  The Idaho counterpart is BM. 



 

IDAHO TRANSFER APPLICATION PACKAGE (11/22/2021) Page 9 of 329 
15942958_7 / 14148-2  

Short Name aka Full Name or Explanation 

Small Irrigators  This is a group of irrigators who were represented by 
two unincorporated associations (the Idaho Pumpers 
Association and the Utah Pumpers Association) that 
were signatories to the original Bear Lake Settlement 
Agreement of 4/10/1995.  They are not formal 
signatories to the Amended Bear Lake Settlement of 
7/2/2002), but the rights and interests are set out in 
that agreement (a copy of which is set out in 
Attachment W beginning on page 210).  

State Engineer  Both UDWRi and IDWR are led by a Director.  In these 
materials, the term “Director” refers to the Director of 
IDWR, Gary Spackman, and the term “State Engineer” 
refers to the Director of UDWRi, Teresa Wilhelmsen. 

States  This term is used in context for the States of Utah and 
Idaho. 

State 
Appropriation 
Applications 

 Collectively refers to (1) Application for Permit 
(Application No. 82261; Water Right No. 11-7835) filed 
by IWRB and UDWRe with IDWR on 3/23/2018 
(“Idaho Appropriation Application”) and (2) Application 
to Appropriate Water (Application No. A81142; Water 
Right No. 23-3972) filed by IWRB and UDWRe with 
UDWRi on 3/23/2018 (“Utah Appropriation 
Application”). 

Stewart Dam  This is the primary point of diversion for Bear River 
water under the Stewart Dam Rights.  The Stewart 
Dam diverts water to the Rainbow Canal, which carries 
the water to Bear Lake.  Stewart Dam is described in 
Attachment M beginning on page 121 and 
Attachment B, section III.B.1 on page 23.   

Stewart Dam 
Rights 

 This is a sub-group of the Bear Lake Reservoir 
Decreed Rights.  See Attachment A, Table 2 on page 
11. 

Sugar Company  Utah-Idaho Sugar Company 

Sugar Company 
Agreement 

 Conveyance and Agreement (12/30/1912).  Entered 
into between UP&L and the Sugar Company. 

System 
Addendum 

 Addendum Interpreting Agreement Regarding the  
Bear River System (12/7/1999) (reproduced in 
Attachment U on page 215) 

System 
Agreement 

 This is short for the Agreement Regarding the Bear 
River System (10/5/1999) (reproduced in Attachment T 
on page 209).  Signatories were PacifiCorp, Scottish 
Power, and the States of Idaho, Utah, and Wyoming. 

Telluride Power 
Company 

 The Utah-Idaho Sugar Company and the Telluride 
Power Company were early developers of Bear Lake 
Facilities, later acquired by UP&L. 

Three-State 
Agreements 

 The Three-State Agreements consist of three 
documents:  the System Agreement (10/5/1999), the 
System Addendum (12/7/1999), and the Operations 
Agreement (4/18/2000).   

TU  Trout Unlimited 

UDNR  Utah Department of Natural Resources 
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Short Name aka Full Name or Explanation 

UDWRe  Utah Division of Water Resources 

UDWRi  Utah Division of Water Rights 

UP&L  Utah Power & Light Company (predecessor of 
PacifiCorp) 

Upper Reservoir  This is the new reservoir above Mud Lake associated 
with the Dry Canyon Project.  The Upper Reservoir is 
described in Attachment M, Table 11 on page 124 and 
Attachment B, section II.C on page 17.  

Upstream 
Storage 
Restriction 

 The Amended Compact states that when Bear Lake is 
below 5,911.0 feet, water may not be diverted to the 
second block of new upstream storage. 

USDA  U.S. Department of Agriculture 

USFWS  U.S. Fish and Wildlife Service 

USGS  U.S. Geological Survey 

Utah Application 
Form 

 This refers to the Application for Permanent Change of 
Water filed by PacifiCorp with UDWRi. 

Utah 
Appropriation 
Application 

 Application to Appropriate Water (Application No. 
A81142; Water Right No. 23-3972) filed by IWRB and 
UDWRe with UDWRi on 3/23/2018.  The Utah 
Appropriation Application and the Idaho Appropriation 
Application collectively constitute the State 
Appropriation Applications. 

Utah Change 
Application 
Package  

UCAP The UCAP is a compilation of application documents 
consisting of PacifiCorp’s cover letter to UDWRi, the 
Utah Application Form, the Explanatory, the 
Project/Hereafter Maps, and the Pinpoint Maps.   

Utah-Idaho 
Sugar Company 

Sugar Company The Utah-Idaho Sugar Company and the Telluride 
Power Company were early developers of Bear Lake 
Facilities, later acquired by UP&L. 

Utah State 
Engineer 

State Engineer This is the appointed officer responsible for 
administration of Utah water rights, and the head of 
UDWRi. 

Utah State 
Water Plan 

 Utah State Water Plan:  Utah’s Water Resources - 
Planning for the Future (12/31/2002) 
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Table 2:  Definitions for groups of Bear Lake Reservoir Decreed Rights 
(Based on IDWR database.  UDWRi’s database treats them as a single right.) 

(See Table 6 and Table 7 in Attachment K on page 115on page 116 for a detailed pre-
transfer summary of the Bear Lake Reservoir Decreed Rights.) 

Bear Lake 
Reservoir Decreed 
Rights  
(all 4 rights, 
totaling 6,000 cfs) 

The shorthand term “Bear Lake Reservoir Decreed Rights” is used to 
describe the water rights owned by PacifiCorp pursuant to the Dietrich 
and Kimball Decrees, copies of which are included in Attachment Q 
and Attachment R, respectively.  Idaho identifies them as Nos. 11-248, 
11-249, 11-250, and 11-251.  Utah identifies them under the single 
right No. 23-3929.  Under the shorthand employed here, the Bear Lake 
Reservoir Decreed Rights are composed of “Stewart Dam Rights” and 
the “In-Lake Rights.”   

Stewart Dam 
Rights 
(2 rights totaling 
5,500 cfs) 

The shorthand term “Stewart Dam Rights” refers to PacifiCorp’s water 
rights under the Dietrich and Kimball Decrees that authorize diversion 
of water from Bear River for storage in Bear Lake Reservoir.  They are 
referred to as the “Stewart Dam Rights” because they divert from the 
Bear River primarily at the Stewart Dam (in addition to the intake for 
the Ream-Crocket Canal (fka Dingle Inlet Canal)).  Idaho identifies 
them as Nos. 11-248 and 11-249.  Utah Water Right No. 23-3929 
includes both the Stewart Dam Rights and In-Lake Rights. 

In-Lake Rights 
(2 rights totaling 
500 cfs) 

The shorthand term “In-Lake Rights” refers to PacifiCorp’s water rights 
under the Dietrich and Kimball Decrees that authorize storage of 
“waters naturally flowing into or arising in” Bear Lake Reservoir (which 
includes Bear Lake and Mud Lake).  Dietrich Decree, § I(2) (first 
paragraph), p. 7 (Attachment Q on page 153).  Idaho identifies them 
as No. 11-250 (Bear Lake inflow) and No. 11-251 (Mud Lake inflow).  
Utah Water Right No. 23-3929 includes both the Stewart Dam Rights 
and In-Lake Rights. 
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Attachment B NARRATIVE 

 
Note: 

This Narrative and the other Attachments in the ITAP and UCAP rely on defined 
terms set out in Attachment A on page 1. 

 

I. Explanation of the ITAP and UCAP 

PacifiCorp’s Idaho Transfer Application Package (“ITAP”) contains all materials 

filed with IDWR in support of its water right transfer application for the proposed Dry 

Canyon Project.  This includes a cover letter, the Idaho Application Form, and 

Attachments A through Z.  Electronic and/or bound, tabbed, double-sided, courtesy 

copies of the ITAP will be made available for the convenience of readers.   

Simultaneously with the filing of the ITAP, PacifiCorp is submitting a separate 

Utah Change Application Package (“UCAP”) to UDWRi.  The UCAP is a streamlined 

version of the ITAP.  The UCAP relies on and references the ITAP (a copy of which was 

also filed with UDWRi).   

The UCAP seeks the same result as the ITAP.  Although it appears to PacifiCorp 

that the Amended Bear River Compact places jurisdiction in the State of Idaho, 

PacifiCorp defers to the States to resolve which State has jurisdiction.  See discussion of 

jurisdiction in section XIII (Jurisdiction under the Compact) on page 74.   

PacifiCorp welcomes participation by both States and all stakeholders in Idaho’s 

consideration of the ITAP and Utah’s consideration of the UCAP. 

II. Overview and Project description 

A. Changes requested in this application 

PacifiCorp intends to construct a pumped storage hydroelectric facility (the “Dry 

Canyon Pumped Storage Project,” “Dry Canyon Project,” or the “Project”).  The Project 

will use PacifiCorp’s existing Bear Lake Reservoir Decreed Rights, which already 

authorize use for power production.  The only difference between the pre-transfer rights 

(Attachment K, Table 7 on page 116) and the post-transfer rights (Attachment L, Table 8 

on page 118) is the addition of new places of use (and possibly points of diversion) 

associated with Project facilities.  These changes are displayed in red in Attachment L, 

Table 8 on page 118.  (Also see discussion notes following Table 8.)  PacifiCorp seeks no 

change in the quantity of its water rights or to any other element.  The additional power 

production will occur without any impact on Bear Lake operations.  Nor will the Project 

diminish or impair any water right or contract or other entitlement of any water user in 

Idaho or Utah.   
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B. Project overview and function 

The Dry Canyon Project will entail construction of a new Upper Reservoir 

connected via penstocks to the Dry Canyon Powerhouse.  The Lower Reservoir will be a 

segregated pool located within Mud Lake.  The Upper Reservoir will be located on 

higher ground known as Dry Canyon to the east of Mud Lake.  All Project facilities are in 

Idaho.   

The purpose of this Project is to provide energy storage, support, and balance to 

PacifiCorp’s electrical system while allowing for the incorporation of additional variable 

renewable generation resources such as wind and solar.   

The Project will not make any additional water available for other uses.  However, 

other opportunities for increased water supplies could be pursued in conjunction with the 

Project.  See discussion in section II. E (Relationship of the Dry Canyon Project to other 

potential operational improvements in the Bear River System) on page 19. 

Water will be pumped to the Upper Reservoir in the same pipes used to generate 

energy when it is released back to the Lower Reservoir.  The Project will employ an 

underground pump station (housed within the Dry Canyon Powerhouse) to pump water to 

the Upper Reservoir.   

Water will be released back to the Lower Reservoir during times of high energy 

demand and as backfill when intermittent energy sources go offline.  The Project will be 

able to produce up to 1,800 MW of power for a duration of nearly 16 hours.  During 

times of operation, this is enough to serve approximately 1.7 million homes.  This source 

of instantly available, low-cost energy will significantly enhance the region’s ability to 

employ more wind, solar, and other renewable sources that require back-up power 

(energy storage).   

The Project will be virtually nonconsumptive.  PacifiCorp will mitigate for the 

small reduction in water available to other water users resulting from initial fill of the 

reservoirs and ongoing evaporation.  PacifiCorp’s Mitigation Plan is discussed in section 

IX on page 47 and is set out in Attachment O on page 133.   

PacifiCorp’s Bear River System will continue to be operated as it is now for flood 

control, irrigation, and hydropower production.  PacifiCorp’s obligations under all 

contracts, settlements, and interstate agreements will remain in force and unaffected.1   

                                           
1 See discussion in section X (Bear Lake elevation considerations) on page 50 and section 

XI (Summary of contracts, agreements, and other obligations bearing on Bear River System 

operations) on page 54.   
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The Project is planned as a closed-loop system that will isolate water level 

fluctuations within the Upper and Lower Reservoirs.2  Consequently, the Project’s day-

to-day operation will have no effect on the elevation of either Bear or Mud Lake.  The 

initial fill of the Project will have a minor impact on Bear Lake’s elevation.  That 

elevation effect will be appropriately addressed to ensure that PacifiCorp’s contract or 

other obligations based on lake elevations are unaffected.3 

For these reasons, the Dry Canyon Project will have no effect on existing water 

users in Idaho, Utah, or Wyoming, or on members of the public who rely on current Bear 

Lake operations.  Nor will the Project preclude any possible change in Bear Lake 

operations to enhance water availability.4   

Project design includes features that will improve sediment capture in the Mud 

Lake area, thus improving water quality there and in Bear Lake.   

PacifiCorp holds identical water rights in Idaho and Utah under the Dietrich and 

Kimball Decrees (the “Bear Lake Reservoir Decreed Rights”) authorizing, subject to 

prior rights, the diversion and storage of all available water in Bear River as well as 

natural inflow to the Bear Lake Reservoir.  These rights have been used for over a 

century to satisfy irrigation contracts in Idaho and Utah, to generate energy at multiple 

hydroelectric facilities operated by PacifiCorp, and to provide flood control benefits.   

If approved, the Project will rely on currently authorized quantities, priorities, 

diversion points, places of use, and purposes of use under the Bear Lake Reservoir 

Decreed Rights.  The Project will use water already diverted and stored in Bear Lake 

Reservoir (consisting of Bear Lake and Mud Lake) and under PacifiCorp’s control.  The 

sole purpose of the applications is to confirm that the Decreed Rights may be used for 

power generation at the Project location.5   

Assuming that a transfer application is required,6 the next question is which State 

has jurisdiction.  The Amended Compact directs that the location of the point(s) of 

diversion determines which State has jurisdiction to act on a water right application.  The 

four points of diversion for the existing Bear Lake Reservoir Decreed Rights are all in 

                                           
2 See discussion in section II.D (Potential alternative location for Lower Reservoir) on 

page 19. 

3 See discussion in section X (Bear Lake elevation considerations) on page 50. 

4 See discussion in section II.E (Relationship of the Dry Canyon Project to other potential 

operational improvements in the Bear River System) on page 19. 

5 See discussion in section XII (Whether any change or appropriation is required) on page 

64. 

6 See discussion in section XII.A (Whether a change is required at all) on page 64. 
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Idaho.  To the extent Dry Canyon Project features are deemed to be points of diversion, 

they, too, are located in Idaho.  Accordingly, IDWR has jurisdiction to act on the ITAP.   

Out of an abundance of caution, and in deference to the States and the Bear River 

Commission, PacifiCorp is also filing an Application for Permanent Change of Water 

with UDWRi.  See discussion in see section XIII (Jurisdiction under the Compact) on 

page 74.  It is PacifiCorp’s desire that the changed water rights in both Idaho and Utah be 

identical, as is currently the case with the Dietrich and Kimball Decrees. 

The bottom line is that the Dry Canyon Project will provide enhanced beneficial 

use of existing water rights without enlargement or harm to others.  This application is 

the functional equivalent of an irrigator who captures and reuses irrigation water—

without enlargement or impairment of other uses—while still under the irrigator’s 

control, thereby achieving greater beneficial use of the public resource.  The Project 

applications are therefore consistent with bedrock law in both Idaho and Utah that 

appropriators may and should get as much beneficial use as possible from water before it 

leaves their control.  On this point, there is no daylight between Idaho and Utah law.7   

In short, PacifiCorp proposes to put its Bear Lake Reservoir Decreed Rights to 

work for an additional nonconsumptive8 and exceptionally beneficial use while still under 

its control, and before that water is released to satisfy downstream contract irrigation 

rights.  As such, this application—for additional energy generation of already stored 

water without detriment to other water users—maximizes use of the public resource.9     

                                           
7 See, e.g., Reynolds Irrigation Dist. v. Sproat, 214 P.2d 880, 883 (Idaho 1950) (it is 

“settled law” that an appropriator may reclaim and reuse water in its control “as long as he is 

willing to put it to beneficial use”); Lasson v. Seely, 238 P.2d 418, 422 (Utah 1951) (“While the 

water is under [appropriator’s] dominion and control, [it] is entitled to use it on [its] own land in 

such beneficial manner as [it] sees fit.”   

8 The Project is virtually nonconsumptive.  Coupled with its Mitigation Plan, it is entirely 

nonconsumptive. 

9 “The policy of the law of this State is to secure the maximum use and benefit, and least 

wasteful use, of its water resources.”  Poole v. Olaveson, 82 Idaho 496, 502, 356 P.2d 61, 65 

(1960).  See also Washington State Sugar Co. v. Goodrich, 27 Idaho 26, 44, 147 P. 1073, 1079 

(1915) (“It is the policy of the law of this state to require the highest and greatest possible duty 

from the waters of the state in the interest of agriculture and for useful and beneficial 

purposes.”); Mountain Home Irrigation Dist. v. Duffy, 79 Idaho 435, 319 P.2d 965 (1957) (“It 

must be remembered that the policy of the law of this state is to secure the maximum use and 

benefit of its water resources.”); American Fork Irr. Co. v. Linke, 121 Utah 90, 97, 239 P.2d 188, 

192 (1951) (upholding use of water right that “contemplates the more beneficial use of water, a 

most desired result fully consistent with progress and change, and reflecting the established 

policy of this state.”); Arave v. Pineview West Water Co., 2020 UT 67, ¶33 (holding that the 

“primary objective” in water disputes is ensuring that “the greatest amount of available water is 

put to beneficial use”).   
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C. Description of Project facilities 

Notes: 

See Attachment G, Table 3 on page 105 for volume information on all reservoirs. 
 
The PLSS descriptions associated with these facilities are set out in Attachment M, 
Table 11 on page 124.  
 

The Upper Reservoir will be located on higher ground east of Mud Lake.  It is 

planned to have a surface area of 182 acres and an active storage volume of 23,730 AF.  

It will be constructed in what is known as Dry Canyon at elevation 7,420 feet (full pool) 

using roller compacted concrete in steps.  A single dam placed at the south end of Dry 

Canyon, a natural canyon, and natural surrounding topography will form the Upper 

Reservoir.  The structure will contain three intake gates for individual 22-foot diameter 

penstocks.  The dam will be approximately 530 feet high with a crest length of 

approximately 2,900 feet.   

The Lower Reservoir is planned to have a surface area of 1,390 acres and an active 

storage volume of 23,730 AF (the same as the Upper Reservoir).  It will be constructed 

with levies/dikes placed within the perimeter of the 7,691-acre Mud Lake Regulation 

Reservoir.  Enclosed by the levies/dikes and natural landforms, the Lower Reservoir 

would be separated from the waters of the Mud Lake Regulation Reservoir to create a 

closed-loop system.  Thus, water levels will fluctuate within the Lower Reservoir without 

affecting lake levels in the rest of Mud Lake.   

The Lower Reservoir active pool will be approximately 17 feet in height 

(excluding freeboard).  Of that total height, approximately 5.5 feet will be at or below the 

normal or target Mud Lake elevation of 5,920.5 feet.  Approximately 11.5 feet will be 

located above the normal Mud Lake elevation—which is termed the “surcharge” portion 

of the reservoir.  The combined 17 feet (above and below the normal elevation) will 

constitute the active storage area of the reservoir.  Another 2 feet of freeboard will be 

constructed above, and a dead pool of approximately 3 feet exists below, yielding a total 

reservoir height of approximately 22 feet above the estimated base elevation of 5,912.0 

feet.10   

The Lower Reservoir will include gates to allow water to enter or leave the 

reservoir during maintenance or other operations.  The initial fill of the Lower Reservoir 

will occur by opening the gates and allowing Mud Lake water to flow into the reservoir.  

The gates will then be closed, and the water pumped to the Upper Reservoir.  The gates 

                                           
10 The base elevation (5,912.0 feet) is the bottom of Mud Lake Reservation Reservoir, 

whose normal or target reservoir elevation is 5,920.5 feet.  The lower end of the active pool is 

approximately 5,915.0 feet, which is 3 feet above the base elevation.  This 3 foot area is the dead 

pool.  This dead pool existed before the Project and will not be affected by the Project. 
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may then be opened allowing more water to flow into the Lower Reservoir.  This process 

may be repeated until the dead pool and entire active storage capacity of the Upper 

Reservoir is filled and the Lower Reservoir is empty (except for the dead pool).  Water 

may then be released from the Upper Reservoir to fill the Lower Reservoir, including its 

“surcharge area” (the portion of the Lower Reservoir above the Mud Lake elevation).   

No spillway is proposed in this closed-loop system as the Upper Reservoir and 

Lower Reservoir have the same active storage volume, so run-away pumping that would 

cause overtopping of the Upper Reservoir would not be possible.  Moreover, Dry Canyon 

does not have a sufficient watershed to cause overland run-off volumes that would 

exceed the capacity of the Upper Reservoir. 

The two reservoirs will be connected by three 22-foot diameter penstocks, 

allowing water to move back and forth between the reservoirs.  The Dry Canyon 

Powerhouse will be located below-ground at the lower end of the penstocks, between the 

two reservoirs.  The Dry Canyon Powerhouse will contain both power generating 

equipment (used when water is flowing down from the Upper Reservoir) and pumping 

equipment (used to push water back to the Upper Reservoir).  It will employ six 

pumping/generating units in an underground chamber. 

The primary operational mode of this Project would be to support variable 

renewable generation sources such as wind and solar.  The Project would pump water 

from the Lower Reservoir during times when surplus energy from other resources is 

available and generate electricity during periods of high demand or when variable 

renewable generation sources are not available.     

Water released from the Upper Reservoir will flow at up to 17,955 cfs and will 

generate up to 1,800 MW.  Six 300 megawatt (MW) generating units are proposed.  It is 

anticipated that turbines could be impulse or reaction type.  Water will be pumped back 

to the Upper Reservoir at a rate of up to 14,280 cfs.  Thus, the active storage capacity in 

the Upper Reservoir could be evacuated in under 16 hours, and it would take 

approximately 20 hours to refill.11  Depending on generation demand and variable 

renewable energy production, the Project could pump and generate multiple times in a 

24-hour period. 

Reservoir dimensions are set out in Attachment G, Table 3 on page 105.  See 

section IX on page 47 and section X on page 50 for a discussion of how the volume 

components of the Dry Canyon Project are addressed in the Mitigation Plan and the Bear 

Lake level adjustment condition.  The PLSS descriptions associated with the Dry Canyon 

Project facilities are set out in Attachment M, Table 11 on page 124.  The 

Project/Hereafter Maps (Attachment E on page 81) and the Pinpoint Maps (Attachment F 

                                           
11 The conversion factor for cfs to AF/day is:  cfs x 1.98347 = AF/day.  Dividing that 

factor by 24 hours yields the following formula for the number of hours required to fill or 

evaluate a reservoir:  AF ÷ cfs ÷ 0.0826446 = hours. 
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on page 93) show the location of these facilities.  The Dry Canyon Project also appears 

on the smaller-scale Overview Map (Attachment D on page 79). 

It is possible that, during the course of the FERC licensing process, NEPA 

alternatives analyses, or other proceedings, regulatory officials could recommend the 

Lower Reservoir be relocated to another site within the Mud Lake Regulation Reservoir.  

Or the entire Mud Lake Regulation Reservoir could serve as the Lower Reservoir.  See 

discussion subsection D below. 

D. Potential alternative location for Lower Reservoir 

PacifiCorp’s preferred location for the Lower Reservoir is in the southeast corner 

of the Mud Lake Regulation Reservoir as depicted on the Project/Hereafter Maps in 

Attachment E beginning on page 81, with PLSS descriptions as set out in Attachment M, 

Table 11 beginning on page 124.  This reservoir would be a segregated water body 

including a surcharge area with an elevation higher than that of the surrounding Mud 

Lake Regulation Reservoir. 

In anticipation of the alternatives analyses mandated by NEPA (which will be 

conducted during the course of FERC licensing, as discussed in section G on page 21), 

PacifiCorp has identified a larger area (7,691 acres) within Mud Lake (known as the Mud 

Lake Regulation Reservoir) as a potential relocation zone for the Lower Reservoir.   

The Mud Lake Regulation Reservoir is the portion of Mud Lake that is currently 

actively managed by PacifiCorp for storage purposes.  It is discussed in section III.B.9 on 

page 26.  It is depicted in red on the Project/Hereafter Maps in Attachment E beginning 

on page 81, and its PLSS description is set out in Attachment M, Table 11 beginning on 

page 124.   

If necessary to address regulatory requirements or other considerations, the 

preferred site of the Lower Reservoir could be moved to another location within the Mud 

Lake Regulation Reservoir (also operating as a segregated water body including a 

surcharge area with an elevation higher than that of the surrounding Mud Lake 

Regulation Reservoir).   

Alternatively, if desired by regulatory officials, it is possible the entire existing 

Mud Lake Regulation Reservoir could serve as the Lower Reservoir, in which case there 

would be no surcharge area, and the Project would no longer be a closed-loop system. 

E. Relationship of the Dry Canyon Project to other potential 

operational improvements in the Bear River System 

From time to time, there have been discussions in other forums about possible 

changes to Bear River System operations that would use higher Bear Lake target 

elevations to provide additional storage resulting in enhanced beneficial uses.  This 

would entail the acquisition of flood easements or other property interests in Idaho’s 
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Gentile Valley to avoid potential flood damage resulting from higher lake elevations.  

Notably, these operational adjustments do not require additional diversions, inasmuch as 

PacifiCorp already diverts the entire Bear River.  These ideas have been explored by 

PacifiCorp in consultation with the States.12   

It bears emphasis that the Dry Canyon Project is entirely independent of these 

proposals for enhanced Bear River System operations.  The Dry Canyon Project does not 

require elevated lake levels or flood easements, nor would it be benefitted or harmed by 

such operational changes.  Thus, the Dry Canyon Project will not impair the ability to 

undertake operational improvements involving elevated lake levels and flood easements 

that yield additional storage and enhanced beneficial uses in both states.   

If desired by the States, PacifiCorp is willing to explore broader opportunities for 

operational changes to the storage operations at Bear Lake in addition to the Dry Canyon 

Project.  However, the Project has independent utility and can move forward irrespective 

of any other operational changes.   

F. Ownership of Project facilities and lands 

PacifiCorp and its predecessors have long owned and/or operated its Bear Lake 

Facilities, including Stewart Dam, Rainbow Dam, Rainbow Canal, Ream-Crocket Canal 

(formerly known as Dingle Inlet Canal), Lifton Pump Station, Outlet Canal, and Outlet 

Canal Headgates, as well as Bear Lake Reservoir itself (Bear and Mud Lakes).13  These 

existing facilities are unaffected by the Project and the proposed water right transfer. 

Portions of the proposed Project will occupy lands or easements owned by 

PacifiCorp; others are owned by the United States.  The Upper Reservoir, penstocks, and 

powerhouse will occupy land to the east of Mud Lake owned by BLM.  The Lower 

Reservoir will be located within Mud Lake on federal lands within the Bear Lake 

National Wildlife Refuge.  PacifiCorp owns federal Rights-of-Way BL 042924 and SL 

046117 authorizing use of existing Bear River System facilities on federal land within 

Mud Lake.  Other existing Bear River System water control structures are located on land 

owned by PacifiCorp.   

PacifiCorp facilities throughout the Northwest routinely employ rights-of-way, 

special use permits, and other authorizations to use or cross federal land.  These 

                                           
12 See, Jake M. Serago, et al., Impacts on Bear Lake Storage under Alternative High-

Runoff Management Operations, issued by representatives of Idaho, Utah, PacifiCorp, and the 

University of Colorado on December 20, 2020.  This technical report was prepared in 

conjunction with the development of the Joint Bear River Planning Model, which will be used by 

Idaho, Utah, Wyoming, and PacifiCorp. 

13 The existing Bear Lake Facilities are described in section III on page 21.  They are 

depicted in the Overview Map (Attachment D on page 79).  Their PLSS locations are identified 

in Attachment M beginning on page 121). 
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permissions are typically negotiated and secured during the federal regulatory 

proceedings conducted by FERC.  As discussed in subsection G below, PacifiCorp will 

undertake such a process here.  The FERC process will be a multi-year undertaking 

involving extensive public input, NEPA analysis, and the imposition of mitigation 

requirements.  It will provide ample time and opportunity for PacifiCorp to secure all 

necessary federal approvals. 

See Project/Hereafter Maps (Attachment E on page 81), which show the location 

of these lands with respect to Project facilities.   

G. FERC application for preliminary permit 

The Project is subject to FERC jurisdiction and will require a FERC license.  This 

is an incremental, multi-year process undertaken pursuant to Title 18 of the United States 

Code.  The process entails public notice and citizen involvement coupled with extensive 

studies and NEPA analysis.   

The first step is to secure a preliminary permit.  A preliminary permit, issued for 

up to four years, does not authorize construction; rather, it maintains priority of 

application for license (i.e., guaranteed first-to-file status) while the permittee studies the 

site and prepares to apply for a license.  This is followed years later by issuance of an 

original license authorizing construction and operation of the Project.   

PacifiCorp filed an application for preliminary permit (P-15240) with FERC for 

the Dry Canyon Project on October 13, 2021.  FERC accepted and noticed the application 

on October 21, 2021.   

The FERC permitting and licensing process provides extensive opportunities to 

stakeholders and regulatory agencies to weigh in on appropriate environmental and 

recreational measures to mitigate Project impacts and ensure the Project is in the public 

interest.  PacifiCorp welcomes this input and anticipates the Dry Canyon Project will 

provide an opportunity to support an array of enhancement measures locally and 

throughout the area. 

III. Existing Bear Lake Facilities  

Notes: 

Documents issued over the decades have employed varying terms for the facilities 
described below.  The headings below display PacifiCorp’s preferred name.  The 
preferred name and various “also known as” terms are set out in Attachment A (“Short 
names and definitions“) beginning on page 1.   
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A. Overview of existing facilities 

The “Bear River System” refers to PacifiCorp’s existing facilities that divert, 

store, use, and distribute water under the Bear Lake Reservoir Decreed Rights.  The Bear 

River System is composed of the “Bear Lake Facilities” and the “Downriver Facilities.”   

The Bear Lake Facilities are the facilities discussed in this section III.  The Bear 

Lake Facilities are the existing facilities that divert water from the Bear River under the 

Bear Lake Reservoir Decreed Rights, store it in the Bear Lake Reservoir, and release it 

back to the Bear River.  The Bear Lake Facilities include Stewart Dam, Rainbow Canal, 

Rainbow Canal Headgate, Ream-Crocket Canal Intake, Ream-Crocket Canal, Bear Lake 

Causeway Inlet, Outlet Canal, Outlet Canal Headgates, and Lifton Pump Station. 

The Downriver Facilities are PacifiCorp’s hydroelectric and other facilities located 

on the Bear River below the Outlet Canal discharge.   

Both Mud Lake and Bear Lake operate as a combined storage facility, which is 

described in the Dietrich Decree as “Bear Lake Reservoir.”14   

The diversion system for the Bear Lake Reservoir Decreed Rights is described in 

the Decrees.15  The primary point of diversion is Stewart Dam on the Bear River in Idaho.  

Under normal conditions, the entire flow of the river is diverted year-round at Stewart 

Dam into the Rainbow Canal, which carries the water to Mud Lake.  If need be, water 

diverted at Stewart Dam may be directed back to the Bear River via the Outlet Canal in 

Mud Lake.     

The elevation of Mud Lake is typically higher than Bear Lake.  Because of the 

elevation difference, water in Mud Lake may be moved by gravity into Bear Lake via the 

Bear Lake Causeway Inlet.   

When it is desired to release water from Bear Lake, either for irrigation or flood 

control evacuation, the water is pumped from Bear Lake into the Outlet Canal (on the 

western side of Mud Lake Regulation Reservoir) at the Lifton Pump Station on the 

northern shore of Bear Lake.  It is carried in the Outlet Canal in a northerly direction (to 

and past Paris Dike) approximately 15 miles to a point of discharge into Bear River.   

                                           
14 “Bear Lake Reservoir” is defined in the Dietrich Main Narrative, Dietrich Decree, 

§ I(1) (first paragraph), p. 7 (Attachment Q on page 153).  The term “Bear Lake Reservoir” is 

used (but not defined) in the Schedule of Rights Narratives, Dietrich Decree § II(1), p. 14 

(Attachment Q on page 160) and Kimball Decree § II(1), p. 10 (Attachment R on page 187). 

15 Dietrich Main Narrative, Dietrich Decree, § I(1 & 2), pp. 7-8 (Attachment Q on pages 

153-154); Schedule of Rights Narratives, Dietrich Decree § II(1), p. 14 (Attachment Q on page 

160) and Kimball Decree § II(1), p. 10 (Attachment R on page 187).  
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On occasions when Bear Lake elevation is higher than Mud Lake, water from Bear 

Lake can also enter Mud Lake through two sluiceways in the Lifton Pump Station.  Less 

commonly, water may be moved by gravity into Mud Lake at the Bear Lake Causeway 

Inlet—which is bi-directional. 

The amount of flow out of Bear Lake is determined by irrigator needs or channel 

capacities, and the number of pumps used at the Lifton Pump Station will be selected 

accordingly.   

The Dietrich Decree also authorizes water to be diverted “in seasons of flood 

water” at a point upstream from Stewart Dam (further south) on the Bear River in Idaho 

which is the intake for what was then called the Dingle Inlet Canal and is now known as 

the Ream-Crocket Canal.16   

The Bear Lake Reservoir Decreed Rights also include the right to store “the waters 

naturally flowing into or arising in” Bear Lake (300 cfs) and Mud Lake (200 cfs).17   

The Bear Lake Facilities are depicted in the Overview Map (Attachment D on 

page 79).  Their PLSS locations are identified in Attachment M beginning on page 121.  

Details on each of the Bear Lake Facilities are provided below. 

B. Individual existing facilities descriptions 

1. Stewart Dam 

Stewart Dam is located on the Bear River approximately five miles south of 

Montpelier, Idaho (due east of the Bear Lake County Airport, northeast of the town of 

Paris, and northwest of the town of Dingle).  Stewart Dam allows for the diversion of 

Bear River water into the Rainbow Canal for conveyance to Mud Lake (and thereafter 

into Bear Lake).  The dam includes an earthen embankment and spillway with a total 

approximate length of 600 feet.  The spillway is a concrete and steel structure that is 200 

feet long and 75 feet wide with 6 radial gates that are 25 feet wide and 16 feet high.  The 

gates are operated by PacifiCorp personnel using manual coffer chain hoists.  These gates 

are closed during normal operating conditions.  The gates are opened only if flows in 

Bear River exceed 5,000 cfs, as measured at PacifiCorp’s Rainbow gauge station located 

one mile downstream.  A flow in excess of 5,000 cfs has occurred only once.  The 

original Bear River channel below Stewart Dam is dewatered except for leakage that is 

approximately 5 to 7 cfs.  Flooding of uplands may occur in the downstream channel if 

flows exceed 200 cfs.   

                                           
16 Dietrich Main Narrative, Dietrich Decree, § I(2) (first paragraph), p. 7 (Attachment Q 

on page 153). 

17 Dietrich Main Narrative, Dietrich Decree, § I(2) (first paragraph), p. 7 (Attachment Q 

on page 153). 
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2. Rainbow Canal  

Construction of the Rainbow Canal was commenced in 1913 and completed in 

1916.  It conveys Bear River flows south from the Stewart Dam into Mud Lake.  In Mud 

Lake, the Rainbow Canal merges with the Outlet Canal.  At that point, the Bear River 

water may either be directed south into Bear Lake for storage or north back to the Bear 

River via the Outlet Canal.18  Rainbow Canal is 150 feet wide and 22,300 feet (4.2 miles) 

long.  Maximum historical flow capacity is 5,000 cfs.  A stream gauging station is located 

on the canal about two miles downstream from Stewart Dam.   

3. Rainbow Canal Headgate  

Rainbow Canal Headgate is located on the Rainbow Canal approximately 800 feet 

downstream of Stewart Dam.  The headgate creates head to allow private irrigation 

entities to divert water from the Rainbow Canal into their water systems.  The headgate is 

a concrete and steel structure that is 100 feet long, 42 feet wide, and 15 feet high, 

supported on pilings.  There are 5 regulating bays with stop logs and two bays with 

electric motor-operated slide gates.  This structure is listed incorrectly as a POD for the 

Bear Lake Reservoir Decreed Rights in IDWR’s database.  It is also incorrectly identified 

as a POD in the State Appropriation Applications.19 

4. Ream-Crocket Canal (originally known as the Dingle Inlet 

Canal)  

Construction of the Ream-Crockett Canal (originally known as the Dingle Inlet 

Canal) was commenced in 1902 and completed in 1917.  It runs southwesterly for nearly 

five miles to a point where it empties into the Rainbow Canal near the downstream end of 

that canal.  The canal carries water diverted from the Bear River together with return flow 

from irrigated lands along its path.  It is operated primarily for the benefit of Idaho 

irrigators in the vicinity of the canal.  The canal is 8 feet wide and 24,600 feet (4.7 miles 

long).  Current maximum flow capacity is 50 cfs. 

                                           
18 If the Outlet Canal Headgates on the Outlet Canal are open, the water entering from the 

Rainbow Canal will flow into the Outlet Canal and continue in a northerly direction back to the 

Bear River.  If the Outlet Canal Headgates are closed, water will flow out of the Rainbow Canal 

from numerous points and make its way into Mud Lake.  There are occasions, typically during 

higher flows, when water may flow both to Bear River through the Outlet Canal and into Bear 

Lake for storage at the same time.   

19 Page 1 of the Idaho Appropriation Application (Water Right No. 11-7835) incorrectly 

identifies the “Rainbow Canal Inlet” as a POD for its application.  This structure is not a POD; it 

is the place where water previously diverted to Rainbow Canal at Stewart Dam may be released 

from the canal for delivery to irrigators.  See Attachment B, section III.B.3 (“Rainbow Canal 

Headgate“) on page 24. 



 

IDAHO TRANSFER APPLICATION PACKAGE (11/22/2021) Page 25 of 329 
15942958_7 / 14148-2  

5. Ream-Crocket Canal Intake (originally known as Dingle 

Canal Diversion Dam) 

The intake to the Ream-Crockett Canal is located on the Bear River about four 

miles upstream of Stewart Dam.  It diverts water into the Ream-Crocket Canal.  The 

intake dam is the second POD authorized under the Bear Lake Reservoir Decreed Rights.  

6. Bear Lake Causeway Inlet  

The Bear Lake Causeway Inlet connects Mud Lake and Bear Lake.  It is located 

approximately one mile east of the Lifton Pump Station.  The Bear Lake Causeway Inlet 

is bi-directional.  Under ordinary circumstances (when the elevation of Mud Lake is 

higher than Bear Lake), this structure is used to convey water by gravity from Mud Lake 

into Bear Lake for storage.  Less commonly, when the elevation of Bear Lake is higher 

than Mud Lake, water may be moved through the Bear Lake Causeway Inlet by gravity 

from Bear Lake into Mud Lake.   

The Bear Lake Causeway Inlet is a concrete and steel structure that is 57 feet long 

and 24 feet wide.  There are 5 concrete gates that are operated by a single traveling 

carriage electric hoist.   

7. Outlet Canal and Outlet Canal Headgates 

The Outlet Canal conveys water directed to the canal from Bear Lake via Lifton 

Pump Station (as well as other water in Mud Lake) to the canal’s confluence with the 

Bear River.   

The Paris Dike and Outlet Canal Headgates are located midway on the canal near 

the north end of Mud Lake.  The canal is 150 feet wide and 74,615 feet (14 miles) long.  

Historical maximum flow capacity is 3,080 cfs. 

The Outlet Canal Headgates are contained within a concrete and steel structure 

that is 89 feet long and 30 feet wide.  There are 7 concrete gates that are operated with 7 

individual electric motors.  Maximum capacity through the structure is 5,000 cfs.  See 

footnote 21 at page Error! Bookmark not defined. for more information. 

8. Lifton Pump Station 

In 1912, the Utah-Idaho Sugar Company (whose interests were later acquired by 

UP&L) constructed an artificial outlet from Bear Lake.  In 1917, UP&L constructed the 

Lifton Pump Station allowing Bear Lake to be emptied below the elevation of the inlet 

and outlet canals.  IWRB, Bear River Basin Investigation (Feb. 1970), pp. 3-29.   

The Lifton Pump Station is a two-story concrete structure.  It is located on the 

north shore of Bear Lake approximately four miles east of St. Charles, Idaho.  It houses 

five electric pumps, each rated at 750 hp with an average flow capacity of 300 cfs, for a 

total average capacity of 1,500 cfs.   
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The five pumps convey water from Bear Lake into Mud Lake when (as is typically 

the case) the elevation of Bear Lake is lower than Mud Lake.  However, if necessary, 

water can pass in the other direction (from Mud Lake into Bear Lake) through the Lifton 

Pump Station by gravity flow through the Lifton Pump Station sluice gates.  (This rarely 

occurs; water from Mud Lake typically enters Bear Lake via the Bear Lake Causeway 

Inlet approximately 1 mile east of the Lifton Pump Station.)   

9. Mud Lake and Mud Lake Regulation Reservoir 

Mud Lake is the entire water complex (the open water body and the surrounding 

hydraulically-connected wetlands) to the north of Bear Lake consisting of roughly 17,000 

acres.  This is the Mud Lake referenced in the Decrees.  It is also included in the 1907 

right-of-way granted to PacifiCorp’s predecessor by DOI (which also includes Bear 

Lake).  Mud Lake is sometimes referred to as Dingle Swamp.  The term Mud Lake 

includes the smaller Mud Lake Regulation Reservoir discussed below.   

The Mud Lake Regulation Reservoir is the 7,691-acre open water body (located 

within the larger Mud Lake area) that is actively managed by PacifiCorp for storage 

purposes.  The Mud Lake Regulation Reservoir is defined by augmented natural berms, 

dikes, canals, natural topography, and control structures.  As depicted in the 

Project/Hereafter Maps in Attachment E beginning on page 81, the Mud Lake Regulation 

Reservoir includes three “arms” going part-way up the Outlet Canal, the Rainbow Canal, 

and the Ream-Crockett Canal.  These arms are included because there are no control 

structures on this portion of the canals, and the elevation of the canals causes some water 

to be incidentally stored in them. 

Water stored under the Decrees within Mud Lake occurs primarily, but not 

exclusively, within the Mud Lake Regulation Reservoir.  During high water conditions, 

water may be released from the Mud Lake Regulation Reservoir for storage in the 

surrounding wetlands of Mud Lake. 

10. Bear Lake 

Bear Lake is a natural lake located in Idaho and Utah.  “Bear Lake . . . is 20 miles 

long, 8 miles wide, and 208 feet deep.  It covers 112 square miles of surface area in Idaho 

and Utah.”20 

11. Measurement and gauging stations 

Flows in canals and lake elevations in Bear and Mud Lakes are monitored at 

several locations.   

                                           
20 Order Finding Licensing Not Required, FERC Docket No. UL97-11-000, 82 FERC 

¶ 62,100, 1998 WL 108456, *2, n.1 (Feb. 12, 1998) (order issued by Carol L. Sampson, Director, 

Office of Hydropower Licensing, now Office of Energy Projects). 
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The diverted flow from the Bear River is monitored by PacifiCorp in a gauging 

station on the Rainbow Canal about two miles downstream of Stewart Dam.  The gauge 

is a continuous recording facility using a battery/solar panel electrical system.  It contains 

a Campbell Scientific electronic continuous recording data logger.  Communication is 

accomplished via radio-frequency telemetry.   

The monitoring of the outflow from the Bear Lake Reservoir occurs 

approximately 600 feet downstream on the Outlet Canal.  It uses the same type of 

equipment.   

In addition, there is a paper strip chart recorder in the pump station that provides 

level monitoring of Mud Lake on a continuous basis in addition to daily manual reading.   

There is a recently installed United States Geological Survey elevation station on 

Bear Lake at the Utah State Parks marina near Garden City, Utah.  Between 2004 and 

October 2019, operators used a staff gauge at the marina for daily elevation readings.  

Before 2004 a paper strip chart recorder in the pump station provided level monitoring of 

Bear Lake. 

IV. Background on PacifiCorp’s Bear River System 

A. Corporate organization and history 

PacifiCorp is a regulated electric utility that serves approximately 1.8 million 

residential, commercial, and industrial customers throughout its six-state service territory.   

Construction of the first components of the Bear Lake Facilities were initiated just 

after the turn of the last century by Telluride Canal Company and Utah-Idaho Sugar 

Company (“Sugar Company”).21  UP&L was organized in 1912.  It acquired Telluride 

                                           
21 A report prepared by IWRB provides this summary: 

In court proceedings preliminary to the Dietrich Decree, 

“U.S. District Court, Eastern Idaho, Dietrich Decree, Equity 203, 

deposition M. Cheever[,]” it was brought out that in 1901 the 

pioneer engineer, Mr. Lucien L. Nunn, initiated the first plans of 

construction for the use of Bear Lake as a storage reservoir for 

Bear River.  Mr. Nunn was acting for the Telluride Power Co., a 

Colorado corporation.  . . . 

. . .  Mr. Nunn encountered problems in getting right-of-

way title from the Interior Department for the U.S. lands located 

around the land and along canal routes.  Application was made in 

1902, but approval was not given until 1908.   
IWRB, Bear River Basin Investigation (Feb. 1970), pp. 3-28.   

 The IWRB report incorrectly gives the date of the R.O.W. as 1908.  In fact, Mr. Nunn’s 

application was approved on 4/1/1907 as reflected in a notation by DOI Secretary Garfield on the 

bottom of the R.O.W. map.  This R.O.W. is massive, encompassing all of Bear and Mud Lakes.  
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Power Company and other entities, and continued construction of the Bear Lake 

Facilities, completing the initial project in 1918 (consisting of the inlet and outlet canals 

and the Lifton Pump Station.  See, Wallace N. Jibson, History of the Bear River Compact 

(“History of Compact”) (Nov. 1991), p. 3 (reproduced in Attachment Z on page 287).   

In 1912 (before the initial project was completed), UP&L and the Sugar Company 

entered into the Conveyance and Agreement (“Sugar Company Agreement”) under which 

UP&L acquired the Sugar Company’s property (including water rights).  In return, UP&L 

agreed to provide specified flows for irrigation and other purposes.   

By 1927, five hydropower plants were in operation (Soda, Grace, Cove, Oneida, 

and Cutler).  See, History of Compact, p. 4 (reproduced in Attachment Z on page 287). 

In 1987, PacifiCorp acquired UP&L.22  In 2001, PacifiCorp was purchased by 

ScottishPower.  In 2006, ScottishPower sold PacifiCorp to MidAmerican Energy 

Holdings Company, an Iowa corporation and an affiliate (90% owned) of Berkshire 

Hathaway.  Since 2014, MidAmerican has been known as Berkshire Hathaway Energy.   

Rocky Mountain Power and Pacific Power are divisions of PacifiCorp.  Rocky 

Mountain Power serves about 1 million customers in southeastern Idaho and throughout 

Utah and Wyoming.  Pacific Power serves about 800,000 customers throughout Oregon 

and in northern California and southeastern Washington.   

                                           
It is shown on the Overview Map in Attachment D and the Project/Hereafter Maps 

Attachment E.  Both maps label this area “1907 Secretary of Interior ROW.” 

 Subsequently, at the request of DOI, UP&L submitted a map relinquishing a small 

portion of the R.O.W. lying within Mud Lake north of the Paris Dike, which relinquishment was 

approved by DOI on 7/19/1928.  This was done because the Paris Dike functions as the northern 

boundary of Mud Lake.  This modification retained, however, the R.O.W. to the Outlet Canal 

north of Paris Dike.  This is also depicted on the Overview Map and Project/Hereafter Maps.  

Both maps label this area “1928 Reduction to 1907 ROW.”  This R.O.W. did not include the 

Rainbow Canal because, at the time of Mr. Nunn’s application, the Ream-Crockett Canal (then 

the Dingle Inlet Canal) was expected to be the only canal carrying water from the Bear River.  

However, it proved to be too steep and erodible.  Consequently, land for a new canal was 

acquired.  UP&L constructed the Rainbow Canal in 1914, completed Stewart Dam in 1916, and 

built the Lifton Pump Station in 1917.  The Rainbow Canal then became the primary conveyance 

of water to Mud Lake.  IWRB, Bear River Basin Investigation, (Feb. 1970), pp. 3-29.   

 Note, by the way, that Mr. Nunn filed a “Notice of Appropriation of Water” for the 

original project with the predecessor of IDWR on 4/26/1902.  That action has been superseded, 

of course, by the Dietrich Decree. 

22 History of the Bear River Compact by Wallace N. Jibson (Attachment Z beginning on 

page 287) incorrectly states that the acquisition took place in 1989. 
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B. Description of Bear River System facilities 

  As noted above, the Bear River System is composed of the Bear Lake Facilities 

and Downriver Facilities.  A concise summary of the Bear River System is set out in the 

beginning of a 1990 decision of the Idaho Supreme Court: 

 Bear Lake lies on the border between Idaho and Utah.  

Bear River begins high in the Uinta Mountains of Utah, 

meanders back and forth between Utah and Wyoming, flows 

north some distance into Idaho, and finally turns back south 

into Utah, where it terminates in the great Salt Lake.  Bear 

River does not naturally enter Bear Lake; instead it flows past 

it a few miles to the north.  In about 1917, however, the 

predecessor of Utah Power constructed Stewart Dam on the 

river, diverting the river’s flow southward via canals into 

Mud Lake, which connects with Bear Lake.  Bear Lake is 

thereby utilized as a reservoir.  After the water reaches Bear 

Lake, it flows northward out of the lake, by gravity or through 

pumping, via an outlet canal to rejoin the old natural bed of 

Bear River some distance north of Stewart Dam.  Between 

certain maximum and minimum limits (the height of the 

release gates and the depth of the pumping intake facilities), 

Utah Power can control the flow out of Bear Lake, and it can 

close the lake so that the flow continues directly down the 

river.  The use of Bear Lake for water storage is the central 

feature of the whole system.  The dam, canals, and control 

facilities are located within Idaho. 

Kunz v. Utah Power & Light Co., 117 Idaho 901, 902 (1990).  

Today PacifiCorp owns over 10,000 gross megawatts (“MW”) of electrical 

generation capacity company-wide, and nearly 80,000 miles of transmission and 

distribution lines across the west.  It owns and operates five hydroelectric plants with a 

total capacity of 108.7 MW on the Bear River downstream from Bear Lake.  Four of the 

five plants are licensed by the Federal Energy Regulatory Commission (“FERC”); the 

fifth is exempt.  (See description of licenses in section IV.C (PacifiCorp’s existing FERC 

licenses) on page 31.)   

PacifiCorp’s electrical system interconnects with other utilities in over 100 

locations enabling it to buy and sell energy with several other western utilities.  This 

makes PacifiCorp a critical resource for supplying and moving energy throughout the 

western States. 

Renewable energy sources have always been a part of PacifiCorp’s resource mix.  

PacifiCorp’s predecessor (UP&L) relied on hydroelectricity almost exclusively until the 

1920s, and many of those plants still provide energy to customers after a century of 
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service.  The Bear River System was UP&L’s main source of electricity until about the 

1930s, when coal-fueled power plants became the least expensive resource to meet the 

rapidly growing needs of its customers.  This continued into the early 1980s.  During this 

time, the company kept pace with developments in geothermal, solar, and wind power 

technologies.  In 1984, PacifiCorp built the nation’s first geothermal power plant outside 

of California.  Beginning in 1998, advances in wind turbine designs prompted the 

company to begin investing in wind power due to its declining costs and improved 

reliability.  Since 2000, when the company needed to build new power plants again, all of 

them have been either natural gas or wind. 

PacifiCorp’s Bear River System operations in Idaho and Utah may be divided into 

two groups:  the existing Bear Lake Facilities (which do not generate hydropower) and 

the Downstream Facilities (which do generate hydropower).23 

Although the Compacts allow releases solely for hydropower use when the 

elevation of Bear Lake is above the Irrigation Reserve, PacifiCorp operates the Bear Lake 

Facilities primarily for irrigation and flood control purposes.  As explained in the 

Operations Agreement:  “PacifiCorp agrees to continue to operate Bear Lake primarily 

for Bear Lake Water delivery under its contracts, or for flood control, depending on the 

level of Bear Lake [etc.].”  Operations Agreement, ¶ 2(A), p. 3 (reproduced in 

Attachment V on page 217).  “The Parties recognize that PacifiCorp’s operations at Bear 

Lake and its downstream hydroelectric power plants on Bear River are separate 

operations and are not related, other than water released from Bear Lake is used for 

hydropower generation incidental to the other purposes for which water is released.”  

Operations Agreement, ¶ 1(C), p. 2.   

PacifiCorp and its predecessors have managed the Bear River System since 1912, 

providing water for irrigation, managing for flood control, and providing extensive 

electric power benefits in Idaho, Utah, and Wyoming.  

PacifiCorp’s Bear Lake Facilities divert all of the water from Bear River into the 

Mud Lake and Bear Lake complex.  These are closed-basin lakes that operate together as 

a natural off-stream reservoir (known as the Bear Lake Reservoir).  Water is stored in the 

reservoir and later released through the Outlet Canal Headgates near the north end of 

Mud Lake, where it continues flowing northerly in the Outlet Canal back to Bear River.   

PacifiCorp’s Bear Lake Facilities include Stewart Dam (on Bear River), Rainbow 

Canal (which conveys water from Stewart Dam to Mud Lake), the Ream-Crocket Canal 

(formerly known as Dingle Inlet Canal) and its intake, the Bear Lake Causeway Inlet 

(which releases water by gravity from Mud Lake into Bear Lake), the Lifton Pump 

                                           
23 The Bear Lake Facilities are described in section III on page 21.  Their PLSS 

descriptions are set out in Attachment M (PLSS legal subdivisions) beginning on page 121.  See 

definition of Bear Lake Facilities in Attachment A (Short names and definitions) beginning on 

page 1 for a list of included facilities.   
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Station, the Outlet Canal, and the Outlet Canal Headgates, all of which are used to divert, 

store, and release water to, in, and from Bear Lake Reservoir.   

C. PacifiCorp’s existing FERC licenses 

At this time, PacifiCorp’s Bear Lake Facilities do not produce power and are not 

subject to FERC licensing.   Bear Lake Watch, Inc. v. FERC, 324 F.3d 1071 (9th Cir. 

2003).  In contrast, PacifiCorp’s Bear River hydroelectric projects on the Bear River (the 

Downriver Facilities) are all licensed by FERC.  (See discussion in section II.G at page 

21 regarding licensing of the Dry Canyon Project.)   

PacifiCorp is the owner, or majority owner, and operator of five downstream 

hydroelectric plants on the Bear River with a combined capacity of 108.7 MW:   

 Bear River (77.0 MW) (FERC No. 20)24 consisting of: 

 •  the Soda Development (14.0 MW) (original FERC No. 20) 

 •  the Grace Development25 (33.0 MW) (original FERC No. 2401)   

 •  the Oneida Development (30.0 MW) (original FERC No. 472) 

 Cutler (30.0 MW) (FERC No. 2420) 

 Last Chance (1.7 MW) (FERC License Exemption No. 4580) 

V. The Compacts 

The first Bear River Compact, Pub. L. No. 85-348, 72 Stat. 38 (1958) (“Original 

Compact”) was approved by Congress and signed by President Eisenhower on March 17, 

1958.  The Bear River Compact as Amended, Pub. L. No. 96-189, 94 Stat. 4 (1980) 

(“Amended Compact”) was approved by Congress and signed by President Carter on 

February 8, 1980.  A copy of the Amended Compact is set out in Attachment S on page 

193. 

Both Compacts contain two provisions addressing which State shall have 

jurisdiction to administer interstate water rights, and under which State’s law they shall 

be administered.26   

                                           
24 The Soda, Grace, and Oneida Projects originally were licensed separately.  When re-

licensed in 2003, 105 FERC ¶ 62,207 (12/22/2003), they were combined under the Bear River 

Project, FERC No. 20.   

25 The Cove Project (7.5 MW) was initially licensed under FERC No. 2401 as the Grace-

Cove Project (40.5 MW).  It later ceased operations, dropping the Grace Development to 33.0 

MW.  Cove is listed in the Operations Agreement, but ceased operations after that time. 

26 The pertinent language from the Amended Compact, art. X and XI is identical to that in 

the Original Compact, art. IX and X. 
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The first is in Article X, § B: 

 All interstate rights shall be administered by the State 

in which the point of diversion is located . . . . 

Amended Compact, Art. X, § B, p. 12.27   

The second is in Article XI: 

 Applications for appropriation, for change of point of 

diversion, place and nature of use, and for exchange of Bear 

River water shall be considered and acted upon in accordance 

with the law of the State in which the point of diversion is 

located . . . . 

Amended Compact, art. XI, p. 12.28 

VI. Dietrich and Kimball Decrees 

Note:  The extent, scope, and effect of the Decreed Rights are also discussed in section 

XII (Whether any change or appropriation is required) beginning on page 64. 

The Dietrich Decree29 and Kimball Decree30 both resulted from litigation brought 

by UP&L (PacifiCorp’s predecessor).31  The Dietrich Decree was issued by a federal 

court in 1920.  The Kimball Decree was issued two years later by a state court in Utah.32  

The result was a broad grant of authority to divert, store, and use the water of Bear River 

                                           
27 All of Amended Compact, Art. X, § B is identical to Original Compact, Art. IX, § B. 

28 The quoted portion of Amended Compact, Art. XI is identical to Original Compact, 

Art. X, but other portions of the Article were changed. 

29 Utah Power & Light Co. v. Last Chance Canal Co., Final Decree, Fed. Dist. Ct., D. 

Idaho (July 14, 1920) (Dietrich, J.) (unreported) (“Dietrich Decree”).  A copy of the Dietrich 

Decree is set out in Attachment Q on page 145. 

30 Utah Power & Light Co. v. Richmond Irrigation Co., Final Decree, Utah Dist. Ct., First 

Judicial Dist. (Feb. 21, 1922) (Kimball, J.) (unreported) (“Kimball Decree”).  A copy of the 

Kimball Decree is set out in Attachment R on page 177. 

31 See footnote 21 at page 27 regarding a Notice of Appropriation in 1902 that preceded 

and is now superseded and subsumed by the Dietrich and Kimball Decrees. 

32 A detailed and comprehensive history of the Dietrich and Kimball Decrees and much 

of the entire history of water development is found in a 1973 master’s thesis, R. Scott Wrenn, A 

History of Water Resources Development in the Bear River Basin of Utah, Idaho, and Wyoming, 

Graduate Dissertation, Utah State University (May, 1973) (www.digitalcommons.usu.edu).   
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and the Bear Lake Reservoir. 

These adjudications are not statutory general adjudications (which apply in rem 

even to non-parties), because individual parties were named as defendants.33  However, a 

very large number of water users in the Bear River basin were named, and their 

successors-in-interest are bound.  For all practical purposes, they were comprehensive (if 

not technically “general”) adjudications within their respective jurisdictional boundaries. 

The Bear Lake Reservoir Decreed Rights were decreed to PacifiCorp’s 

predecessor (UP&L) in the Dietrich Decree.  The corresponding Kimball Decree in Utah 

adopted and decreed the same “Schedule of Rights” for these rights.34 

To some extent the Decrees overlap.  For example, both Decrees address 

PacifiCorp’s Bear Lake Reservoir Decreed Rights.  In most instances, however, the 

Decrees do not overlap geographically.  With a few exceptions (notably, PacifiCorp’s 

Bear Lake Reservoir Decreed Rights), the two Decrees assert jurisdiction and operate 

exclusively with respect to the portion of the Bear River and its tributaries that lie within 

the respective States of Idaho and Utah.  Accordingly, most parties and their water rights 

are addressed in one decree or the other, not both.   

The jurisdictional boundary of the Dietrich Decree encompasses the Bear River 

(and its tributaries) from Stewart Dam to the Idaho-Utah state line.35  The jurisdictional 

                                           
33 Idaho is now moving forward toward launching the first statutory general adjudication 

of Idaho water rights in the Bear River Basin.  Utah commenced its statutory general 

adjudication of water rights in the Bear River Basin in 1949 and is close to completion. 

34 The Kimball Decree also adopted by reference the broader narrative description of the 

rights set out in the Dietrich Main Narrative, Dietrich Decree § I(2) (first two paragraphs), pp. 

7-8 (Attachment Q on pages 153-154):  “The quantity of water released from such storage [the 

Bear Lake Reservoir Decreed Rights] and to which the plaintiff is entitled, flowing in Bear River 

at the Utah-Idaho State Line at any given time shall be determined as provided in the final decree 

of the District Court of the United States for the District of Idaho, Eastern Division, in Equity 

No. 203 . . . .”  Kimball Decree, § I(2), p. 6 (emphasis added). 

35 The jurisdictional boundary of Dietrich Decree: 

 That there is hereby drawn within the jurisdiction of this 

court, for distribution for beneficial uses, under and pursuant to the 

terms of this decree, all that portion of Bear River, as above 

described, commencing at a point directly north of Bear Lake in 

Section 34, Township 13 South, Range 44 East, Boise Meridian, 

which said point is marked and indicated by the “Stewart Dam,” 

and headgates to the plaintiff’s intake canal into Bear Lake 

Reservoir, known as the “Rainbow Canal,” thence generally 

northwesterly through Idaho, to a point near the town of 

Alexander, thence in a general southerly direction to the boundary 

line between the States of Idaho and Utah, together with all 

intervening tributaries of the Bear River, which are decreed to 
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boundary of Kimball Decree encompasses the Bear River (and its tributaries) 

downstream of the Idaho-Utah state line.36 

Consistent with this division of jurisdiction at the state line, each decree contains a 

separate and mostly non-overlapping Schedule of Rights.  The most significant exception 

is the inclusion of the Bear Lake Reservoir Decreed Rights in both Decrees.37  The 

descriptions of the Bear Lake Reservoir Decreed Rights in the Schedule of Rights in each 

decree is identical, but the longer narrative description of the Bear Lake Reservoir 

Decreed Rights (the “Dietrich Main Narrative”) appears only in the Dietrich Decree.   

The Dietrich Decree includes an extensive and broad narrative description of the 

nature, scope, purpose, and location of PacifiCorp’s Bear Lake Reservoir Decreed 

Rights.38 

The Dietrich Decree discusses these rights in two places:  the “Dietrich Main 

Narrative” and the “Schedule of Rights Narratives” discussed in the following sections.  

                                           
constitute a single inter-dependent river system, to be administered 

under the terms of this decree. 

Dietrich Decree, § I(1), p. 7. 

36 The jurisdictional boundary of Kimball Decree:   

 That there is hereby drawn within the jurisdiction of this 

court, for distribution for beneficial uses, under and pursuant to the 

terms of this decree, all that portion of Bear River, as above 

described, commencing at a point where said river crosses the 

Utah-Idaho state line in the Northwest quarter of Section 35, 

Township 15 North, Range 1 West, S. L. B. & M., thence in a 

general southerly direction to the Wheelon Power Plant of Utah 

Power & Light Company in Section 27, Township 13 North, 

Range 2 West, together with all intervening tributaries of the Bear 

River, which are decreed to constitute a single inter-dependent 

river system, to be administered under the terms of this decree. It is 

also the purpose of this decree, however, to adjudicate in personam 

the relative rights of the respective parties to this action in respect 

to the impounding and release of the flood water of said river 

above the said Utah-Idaho state line, and to the use of such water, 

either above or below the said state line in so far as such use may 

conflict with other uses of the water of Bear River or its tributaries, 

by any of the parties to this action. 

Kimball Decree, § I(1), p. 5. 

37 The other exception is the inclusion of the four Cutler rights and four Sugar Company 

rights in both Decrees. 

38 The scope of the Bear Lake Reservoir Decreed Rights as established by the Dietrich 

and Kimball Decrees is sufficiently broad that the rights could be read to authorize PacifiCorp to 

undertake the Project without seeking a transfer.  See discussion in section XII.A on page 64. 
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The Schedule of Rights is repeated verbatim in the Kimball Decree.  The Dietrich Main 

Narrative is not repeated in the Kimball Decree, but it is adopted by reference (see 

footnote 34 on page 33). 

Both Decrees include a “Schedule of Rights” setting out the elements of every 

right covered by the decree.39  For each such right, the Schedule of Rights includes 

numerical information with respect to quantities, etc. as well as a narrative description of 

the rights.  The Schedule of Rights Narratives for the Bear Lake Reservoir Decreed 

Rights are identical in the two Decrees. 

The Schedule of Rights in both Decrees establishes the scope and purpose of the 

Bear Lake Reservoir Decreed Rights as follows: 

 Said water to be diverted from Bear River through 

what is known as the Rainbow and Dingle Inlet Canals, the 

headworks of which are located respectively in [township, 

section, and range] in Bear Lake County, Idaho, and to be 

carried into and stored in what is known as the Bear Lake 

Reservoir and withdrawn therefrom from time to time as 

needed or required by said Utah Power & Light Company, or 

its successors in interest, for the development of power or 

generating electric energy in any power plant which it may 

now have, or hereafter construct or acquire in or along Bear 

River, in the states of Idaho and Utah, and for irrigation 

purposes in what is generally known as Bear River Valley in 

said states. 

 Said water to be stored in what is known as Bear Lake 

Reservoir, and withdrawn therefrom from time to time, as 

provided in the immediately preceding paragraph.  

Schedule of Rights Narratives, Dietrich Decree § II(1), p. 14 (Attachment Q on page 160) 

(emphasis added) and Kimball Decree § II(1), p. 10 (emphasis added) (Attachment R on 

page 187 ).   

The Dietrich Main Narrative establishes the scope and purpose of the Bear Lake 

Reservoir Decreed Rights as follows: 

Subject to the prior rights of the various defendants, 

. . . the said plaintiff, the Utah Power & Light Company, has 

the right to divert at Stewart Dam, as hereinafter described, 

(and also in seasons of flood water through the “Dingle Inlet 

                                           
39 Dietrich Decree, § II, pp. 14-113; Kimball Decree, § II, pp. 10-69.  The two schedules 

are mostly distinct lists limited to rights associated with the portion of the Bear River and its 

tributaries above or below the State Line.  However the first rights listed in both schedules are 

PacifiCorp’s four Bear Lake Reservoir Decreed Rights. 
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Canal” diverting from Bear River in [township, section, and 

range]) and to impound and store in the Bear Lake Reservoir, 

consisting of Bear Lake and Mud or North Lake, in Rich 

County Utah, and Bear Lake County, Idaho, all of the waters 

of Bear River to the extent of 5500 cubic feet per second of 

time, together with the waters naturally flowing into or 

arising in said lakes, all said waters to be stored in said 

Reservoir, and to be thereafter released from said reservoir at 

the said plaintiff’s pleasure, through the plaintiff’s 

embankment or “dyke” located within the meander lines, and 

extending from [township, section and range] by means of 

control works located therein at a point [township, section, 

and range], and to be thence conveyed through the plaintiff’s 

outlet canal, extending generally northwesterly from the said 

control works to a confluence with Bear River, near 

[township, section, and range], and thence down the natural 

channel of Bear River, for use at various points of diversion 

now existing, or which may hereafter be established by the 

plaintiff for the generation of electric power, and for such 

irrigation or other beneficial purposes, recognized by law, as 

the plaintiff may devote or dedicate said released stored 

waters, by use, sale, rental, or otherwise. 

 In its exercise of the rights herein defined, the plaintiff 

may, to the extent of its various appropriations, divert and 

impound in storage the waters of Bear River and of Bear Lake 

at all times, and at all seasons of the year, when by so doing it 

does not interfere with the exercise of any prior rights fixed 

by this decree, and the waters released by it from storage may 

be conveyed through the natural channel of the river, and 

shall be protected under the provisions of this decree for the 

distribution designated by the plaintiff, as though kept and 

conveyed within an artificial channel, and the return of the 

waters to the river, after their various uses by the plaintiff, 

shall not be deemed an abandonment thereof, but it is 

recognized by this decree, and it shall be recognized by the 

officers charged with the administration hereof, that the 

plaintiff’s rights in said waters continue throughout the 

portion of the stream brought under this decree for use both in 

Idaho and beyond the Utah-Idaho state line, and all parties to 

this suit . . . are hereby perpetually enjoined and restrained 

from in any manner using or interfering with the use by the 

plaintiff of said released stored waters, except with the 

consent and under authority of the plaintiff, its successors or 

assigns. 
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Dietrich Main Narrative, Dietrich Decree, § I(2), pp. 7-8 (Attachment Q on pages 153-

154).   

The period of use for hydropower and irrigation is established in the Dietrich 

Decree, § I(3), p. 10 (Attachment Q on page 156). 

VII. PacifiCorp’s existing Bear Lake Reservoir Decreed Rights 

A. As described in the IDWR’s database 

IDWR displays the Bear Lake Reservoir Decreed Rights as four rights.  They 

consist of two rights that we refer to as the “Stewart Dam Rights” and two that we refer 

to as the “In-Lake Rights.”  These are summarized in Attachment A, Table 2 on page 11.  

(UDWRi displays the Bear Lake Reservoir Decreed Rights in its database as a single 

right, No. 23-3929.)   

Consistent with the Decrees, the Idaho water rights database displays two Stewart 

Dam Rights with different priority dates and quantities.  Both rights divert from the same 

points of diversion on the Bear River.  The In-Lake Rights include one right for inflows 

to Bear Lake and one right for inflows to Mud Lake. 

IDWR’s description of the Bear Lake Reservoir Decreed Rights in its online 

database is inconsistent in some respects with the Decrees.  See Attachment K, Table 7 

on page 116 for what PacifiCorp believes is a more accurate description of its existing 

rights.  Accordingly, most of the differences between the “before change” description of 

the rights (Attachment K, Table 6 on page 116) and the “after change” description 

(Attachment L, Table 8 on page 118) are not changes at all; they merely reflect needed 

corrections in the database.  The actual changes (differences between Table 7 and Table 

8) are displayed in red on Table 8. 

B. Points of diversion 

The Bear Lake Reservoir Decreed Rights, based on the Dietrich and Kimball 

Decrees, have four points of diversion, all located in Idaho.  There are two points of 

diversion from the Bear River into Bear Lake Reservoir.  Two more points of diversion 

are also associated with storage in Bear Lake and storage in Mud Lake, respectively.  The 

ITAP seeks no change in these points of diversion.   

The Dietrich and Kimball Decrees recognize two points of diversion for the 

Stewart Dam Rights.  Dietrich Decree, § II(1), p. 14; Kimball Decree, § II(1), p. 10:   

 Stewart Dam, which diverts water into the Rainbow Canal 

 The intake for the Dingle Inlet Canal (now known as the Ream-Crocket 

Canal)  
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The Decrees do not identify points of diversion for the In-Lake Rights.  Instead, 

the Schedule of Rights Narratives simply refer to water “From Bear Lake” and “From 

Mud Lake” stating, “Said water to be stored in what is known as Bear Lake Reservoir 

. . . .”  Schedule of Rights Narratives, Dietrich Decree, § II(1), p. 14 and Kimball Decree, 

§ II(1), p. 10.   

Under standard Idaho and Utah practice, the POD for an on-stream reservoir is the 

center of the dam or the location on the dam of a specific water release structure.  By 

analogy, PacifiCorp views the points of diversion for natural inflows under the In-Lake 

Rights to be:40  

 Lifton Pump Station (for natural inflows to Bear Lake) (Idaho No. 

11-250)41 

 Outlet Canal Headgates (for natural inflows to Mud Lake) (Idaho No. 

11-251)42 

The PLSS subdivisions for these points of diversion are provided in 

Attachment M, Table 9 on page 122.  They are also described in Attachment B, section 

III.B beginning on page 23. 

                                           
40 Although Bear Lake and Mud Lake are not in-stream reservoirs, the analogy to an in-

stream reservoir for purposes of identifying the POD makes sense for the In-Lake Rights. 

41 PacifiCorp identifies the Lifton Pump Station as the sole POD for storage in Bear Lake 

under the In-Lake Rights.  However, another POD also could be identified.  (It is listed as 

“Alternative or additional POD” in Attachment M, Table 9, which begins on page 122.)  Each 

POD is discussed below. 

Lifton Pump Station:  This point is chosen because the Bear Lake Causeway (on which 

the Lifton Pump Station is located) is a structure analogous to a dam and the Lifton Pump Station 

is the primary point of control for water release from Bear Lake.  Thus, the Lifton Pump Station 

is analogous to a spillway or other release structure on a dam.  (The Lifton Pump Station is listed 

as a POD on page 1 of the Idaho Appropriation Application (Water Right No. 11-7835).) 

Bear Lake Causeway Inlet:  On occasion, water is also released from Bear Lake into Mud 

Lake via the Bear Lake Causeway Inlet (a bi-directional structure that usually allows water to 

flow from Mud Lake into Bear Lake).  Thus, the Bear Lake Causeway Inlet could be seen as a 

second POD for Bear Lake Storage.  (By the way, the Bear Lake Causeway Inlet (aka Bear Lake 

Inlet) is listed as a POD in the Point of Diversion/Place of Use Supplement to the Idaho 

Appropriation Application (Water Right No. 11-7835).) 

PacifiCorp has no objection to identifying the Bear Lake Causeway Inlet as an additional 

or alternative POD for Bear Lake storage, if that is deemed appropriate by IDWR or UDWRi.  

However, doing so would not be a change; it would instead be a correction to the pre-transfer 

description of the Bear Lake Reservoir Decreed Rights. 

42 Page 1 of the Idaho Appropriation Application (Water Right No. 11-7835) lists the 

Outlet Canal Headgates (aka Outlet Canal Gates) as a POD, but it is not listed as a POD in the 

Point of Diversion/Place of Use Supplement.  
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IDWR’s database and the corresponding Part 2A Reports do not identify these 

points of diversion correctly.  See footnote 109 in Attachment K on page 115.  PacifiCorp 

suggests that IDWR’s database could be administratively updated to display the pre-

transfer Bear Lake Reservoir Decreed Rights as shown in Attachment K, Table 7 on page 

116.   

C. Purposes of use 

The Bear Lake Reservoir Decreed Rights, as defined in the Dietrich and Kimball 

Decrees, expressly authorize irrigation, power, and storage, as well as the catch-all “other 

beneficial purposes.”   

Attachment K, Table 7 on page 116 identifies the following beneficial uses now 

being made of the Bear Lake Reservoir Decreed Rights: 

 Diversion to Storage 

 Power Storage 

 Irrigation Storage 

 Stockwater Storage 

 Power from Storage 

 Irrigation from Storage 

 Stockwater from Storage 

 Flood Control Storage 

 Flood Control Release from Storage 

“Other beneficial purposes” could be identified as well based on the language of 

the Dietrich Decree.  See footnote 97 on page 69.  However, PacifiCorp has identified 

only the uses listed above for purposes of this application.  As discussed in section 

VIII.B.1 on page 41, this list of uses should not be construed as a constraint on claims 

PacifiCorp might make in other forums.   

D. Places of use 

The Decrees authorize permissible places of use for irrigation, power, and storage.  

See section XII.B.3 on page 68.  These are broadly described as follows: 

 Irrigation =  “what is generally known as Bear River Valley” 

 Power = existing or future facilities “in or along Bear River” and in 

“various points of diversion now existing, or which may hereafter be 

established” 

 Storage = “Bear Lake Reservoir, consisting of Bear Lake and Mud or North 

Lake” 
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E. Period of use 

The Dietrich Decree sets the period of use for hydropower (year round) and 

irrigation (April 20 to September 30).  Dietrich Decree, § I(3), p. 10 (Attachment Q on 

page 156). 

F. Quantity 

The Bear Lake Reservoir Decreed Rights are described by the Decrees43 solely in 

terms of flow rates, providing a total of 5,500 cfs from Bear River diversions and 500 cfs 

from inflows to Bear Lake and Mud Lake, for a total of 6,000 cfs.  See Attachment K, 

Table 7 on page 116.   

The courts’ decision to include no volume limit was deliberate.  See section 

XII.B.2 at page 66.   

Given that PacifiCorp is entitled to divert and store what amounts to the entire 

flow of the Bear River (under the Stewart Dam Rights) and all natural inflow to Bear and 

Mud Lakes (under the In-Lake Rights), and that none of these rights are limited by 

volume, this transfer entails no enlargement. 

VIII. Alternative ways of describing the effect of the transfer and the scope 

of the post-transfer rights 

A. First alternative:  Simple recognition of authority to operate the 

Dry Canyon Project 

IDWR’s database does not fully and accurately display the scope of the Bear Lake 

Reservoir Decreed Rights as established in the Dietrich and Kimball Decrees.  (Compare 

Table 6 and Table 7 in Attachment K on page 116.)  This is of little consequence, 

however, because the Decrees, not the database, are controlling.   

In any event, there is no need to resolve all potential issues respecting the scope of 

the Bear Lake Reservoir Decreed Rights.  PacifiCorp seeks only an order recognizing that 

those rights may be deployed for beneficial use at the Dry Canyon Project.   

Accordingly, there is no need to issue a detailed post-transfer description of the 

Bear Lake Reservoir Decreed Rights.  Instead, an order to the following effect could 

suffice: 

 The transfer of PacifiCorp’s water rights Nos. 11-248, 

11-249, 11-250, and 11-251 is hereby approved, subject to 

                                           
43 See Kimball Decree, § II(1), p. 10 (Schedule of Rights) (Attachment R on page 187 of 

the ITAP) and Dietrich Decree, § II(1) (Schedule of Rights), p. 14 (Attachment Q on page 160 of 

the ITAP).   
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conditions set out below.  Pursuant to this approval, 

PacifiCorp is authorized, subject to the stated conditions, to 

allow water stored in Bear Lake Reservoir under those rights 

to be directed to and stored in the Lower and Upper 

Reservoirs for power purposes when and as desired by 

PacifiCorp (up to their active capacities of 23,730 AF plus 

dead storage in the Upper Reservoir of 3,150 AF), and to 

release water from the Upper Reservoir to the Lower 

Reservoir when and as desired by PacifiCorp in order to 

generate energy at the Dry Canyon Powerhouse. 

So far as PacifiCorp is concerned, such an order is all that is required.  This 

approach has the advantage of avoiding an administrative “adjudication” of any other 

aspect of the Decreed Rights that are not at issue in this change/transfer and, therefore, do 

not need to be resolved now.   

B. Second alternative:  Detailed specification of water right 

elements 

On the other hand, IDWR may deem it appropriate to go beyond the minimal 

approval language suggested above and issue new water right documents that describe 

the post-transfer water rights in a level of detail conforming to IDWR’s modern format.   

If so, PacifiCorp requests that the post-transfer water rights be approved as shown 

in Attachment L, Table 8 on page 118.   

1. No new purposes of use 

PacifiCorp seeks no new purpose of use for the Dry Canyon Project.  The new 

Project’s only beneficial uses are Diversion to Storage, Power Storage, and Power from 

Storage, which are among the ongoing authorized uses of the Bear Lake Reservoir 

Decreed Rights. 

As noted in section VII.C on page 39, additional uses for those existing rights 

could be included based on the broad language of the Dietrich Decree (footnote 97 on 

page 69).  However, there is no need in this transfer proceeding to resolve questions 

regarding the scope and effect of the decree language for any purpose of use other than 

hydropower production.  Such questions are beyond the scope of these proceedings and 

are appropriately reserved for the general adjudication.   

Accordingly, the purposes of use listed in the “before” or “after” portion of this 

application (Attachment K, Table 7 on page 116 and Attachment L, Table 8 on page 118) 

are limited to the ongoing uses, and are not intended as a constraint on any claim or 

position PacifiCorp might take in the upcoming Bear River Basin Adjudication or any 

other proceeding in which they become relevant.   
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2. Possible new points of diversion or rediversion 

The Dry Canyon Project entails up to four potential new points of diversion or 

rediversion, all located in Idaho.  These potential points of diversion or rediversion are 

associated with (1) pumping to the Upper Reservoir, (2) storage in the Upper Reservoir, 

(3) delivery to storage in the Lower Reservoir, and (4) storage in the Lower Reservoir.   

For the reasons discussed below, PacifiCorp believes they do not constitute new 

points of diversion or rediversion under Idaho practice.  These are discussed in turn 

below. 

Ultimately, IDWR will need to decide whether any of these constitute points of 

diversion or rediversion.  Accordingly, PacifiCorp presents complete information as to all 

four to ensure that the application is complete.  See Attachment M (PLSS legal 

subdivisions), Table 11 on page 124, Attachment B, section II.D (Potential alternative 

location for Lower Reservoir) on page 19, and Attachment G, Table 3 (Reservoir 

dimensions and volumes) on page 105. 

(a) Diversion of water to fill the Upper Reservoir 

PacifiCorp does not believe the water diverted from the Lower Reservoir to the 

Upper Reservoir (via the penstock intake to the pump located in the Dry Canyon 

Powerhouse) constitutes either a point of diversion or a point of rediversion under Idaho 

practice.  These are simply facilities used internally by PacifiCorp to convey water 

previously diverted and stored in Bear Lake Reservoir under the Bear Lake Reservoir 

Decreed Rights.  

When water is stored in a reservoir under the control of the appropriator, deliveries 

to beneficial uses are not deemed “points of diversion” under Idaho practice.44  In an on-

stream reservoir, water is released by the dam, where it continues on downstream to be 

re-diverted by water users.  Typically, these water users also have natural flow rights out 

of the same stream, which are supplemented with released storage water when natural 

flow is inadequate.  Their natural flow water rights specify a point of diversion, but the 

released storage water is not diverted under those natural flow rights.  The water is 

                                           
44 This is in sharp contrast, by the way, to Utah practice.  Utah employs the term “point of 

rediversion” to describe where water that is released from storage to a natural stream is re-

diverted downstream for application to land for irrigation or other purposes.  By analogy, Utah 

would likely deem the delivery of water from the Lower Reservoir to the Upper Reservoir to 

constitute a new point of rediversion.  The UDWRi online Glossary of Terms defines a point of 

rediversion as follows:  “Refers to a specific point of diversion category in the Utah Division of 

Water Rights records.  A point of rediversion refers to a diversion point, which diverts water 

which was previously diverted and released upstream.  Usually associated with reservoir 

storage.”  (https://waterrights.utah.gov/wrinfo/glossary.asp) 
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simply diverted at the same point of diversion as the natural flow right pursuant to a 

spaceholder contract or other arrangement with the reservoir operator.45   

Where water is stored in an off-stream reservoir, the point of diversion occurs 

where water is diverted from a natural stream for delivery to the reservoir.  The point 

where water is subsequently taken from the off-stream reservoir and delivered to 

beneficial use is not deemed a “point of diversion” or “rediversion” for the storage right.  

An example is Lake Lowell.46  That system, operated by the Boise Project Board of 

Control for the benefit of several irrigation districts, diverts natural flow47 from the Boise 

River into the New York Canal, which delivers the water to Lake Lowell, a man-made 

lake 15 miles away.  After storage in Lake Lowell, water is delivered to systems operated 

by various irrigation districts.  Various facilities controlled by the irrigation districts 

divert water stored in Lake Lowell to their respective delivery systems.  None of these are 

deemed points of diversion on the Bureau’s water right.  In essence, the plumbing that 

delivers water from an off-stream reservoir to a beneficial use is not defined as part of an 

Idaho water right.   

                                           
45 Less commonly, water in an on-stream reservoir is redirected to ditches directly out of 

the reservoir.  These are sometimes described as points of rediversion.  An example is Payette 

Lake, a natural lake on the North Fork Payette River whose elevation was raised by a dam to 

create a man-made impoundment.  Water is stored under water right No. 65-2278 held by Lake 

Reservoir Co.  The stored water is then released from the lake into the river for diversion at 

various points of rediversion operated by several downstream irrigation entities.  The water right 

notes the existence of these points of rediversion, but they are not listed under the description for 

“points of diversion.”  Instead, they are noted under the description of place of use:  “Points of 

rediversion and places of use are those of Emmett Irrigation, Farmers Co-op, Enterprise, Letma, 

Nobel & Lower Payette Ditches.”  Partial decree for No. 65-2278, under heading “Place of Use.” 

46 Lake Lowell is located in Basin 63 (Boise River) in Canyon County, five miles 

southwest of Nampa, Idaho.  It is a man-made, off-stream storage reservoir with approximately 

9,800 surface acres and 28 miles of shoreline containing approximately 173,000 acre-feet of 

water.  The impoundment is created by a set of three dikes and the Deer Flat Upper 

Embankment, which is an earthen dam completed in 1908 by the Bureau of Reclamation, with a 

height of 74 feet and 4165 feet long at its crest.  Water is diverted from the Boise River into the 

New York Canal approximately 15 miles to the east of Lake Lowell at T2N, R3E §3, NWSW.  

Water right No. 63-301A held by the US Bureau of Reclamation (“BOR”) is currently associated 

with Lake Lowell.  This right, decreed by the SRBA Court in 2014, is the latest permutation of a 

right that originated with a license in 1913, and which was subsequently decreed in a private 

adjudication in 1929 known as the “Bryan Decree.” 

47 In addition to its natural flow water rights, the Boise Project also diverts water stored in 

and released from federal reservoirs on the Boise River.  These diversions of stored water are 

made pursuant to spaceholder contracts with the Bureau of Reclamation.  The Bureau holds its 

upstream storage rights in trust for the irrigators and other users. 
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More broadly stated, the practice in Idaho (except for special circumstances48) is 

that delivery of water from storage to its place of use is not a  “rediversion” or “point of 

diversion” defined in the storage right.  This is true both for downstream rediversion of 

water released from an on-stream reservoir and for the delivery of water to beneficial 

uses taken from an off-stream reservoir.  This practice comports with Idaho Code 

§ 42-110, which states:  “Water diverted from its source pursuant to a water right is the 

property of the appropriator while it is lawfully diverted, captured, conveyed, used, or 

otherwise physically controlled by the appropriator.”   

PacifiCorp suggests that the Lower Reservoir is analogous to an off-stream 

reservoir.  (For that matter, all of Mud Lake Regulation Reservoir may be described as an 

off-stream reservoir.49)  Hence, pumping water from the Lower Reservoir to fill the 

Upper Reservoir (and ultimately to produce energy when water is released back to the 

Lower Reservoir) appears to be most analogous to that of delivering water from an off-

stream reservoir to a beneficial use.  Thus, removal of water from the Lower Reservoir 

would be no different than removal of water from Lake Lowell (discussed above).  

Neither is a point of diversion or rediversion, under Idaho law and practice. 

Even if IDWR viewed the Lower Reservoir as an on-stream reservoir, the release 

of water from an on-stream reservoir is not ordinarily treated as either a point of 

diversion or rediversion in Idaho practice.  Pumping water to the Upper Reservoir also is 

analogous to release of water from an on-stream reservoir (discussed above).  

                                           
48 Idaho employs the term “point of rediversion” more narrowly to describe the relatively 

rare situation where water is diverted from one stream, “injected” into another stream, and then 

“re-diverted” to a storage facility or other use.  An example of this is a storage and direct flow 

right (No. 63-19893) for the Mountain Home Reservoir operated by Mountain Home Irrigation 

District.  Under the “points of diversion” heading, the right lists the original point of diversion 

from Little Camas Creek, a point of injection into East Fork Long Tom Creek (a tributary of 

Canyon Creek), and a point of rediversion from Canyon Creek.  Thus, where water is injected 

back into a natural stream (and thus is outside the control of the appropriator) and subsequently 

re-diverted from that natural stream, the injection and rediversion are considered additional 

points of diversion. 

49 Indeed, the Bear Lake Reservoir (which includes Bear Lake and Mud Lake) has been 

described as an off-stream reservoir.  “In the early 1900’s the Telluride Power Company and the 

Utah Sugar Company began construction work to utilize the lake as an off-stream reservoir by 

diverting part of the waters of Bear River into Bear Lake.  . . .  The Utah Power and Light 

Company, in 1912, acquired the storage development interests of the Telluride Power Company 

and the Utah Sugar Company.  The Utah Power and Light Company constructed a pumping plant 

at the north end of Bear Lake, built dikes around Mud Lake, and constructed new inlet and outlet 

canals of large capacity.”  DOI Report, pp. 2-4 (emphasis added) (reproduced in Attachment Y 

on page 243).   
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In sum, whether viewed as an off-stream or on-stream reservoir, once water is 

stored in the Lower Reservoir, any subsequent release or delivery therefrom would not 

seem to constitute a point of diversion or rediversion under Idaho practice. 

In the event IDWR disagrees and determines that this constitutes a point of 

diversion, PacifiCorp has displayed the locations of the structures that direct water to fill 

the Upper Reservoir.  See “Pumping Intake / Powerhouse Tailrace” in Attachment M 

(“PLSS legal subdivisions“), Table 11 on page 124. 

(b) Storage in the Upper Reservoir 

As discussed in section VII.B on page 37, the storage of water in an on-stream 

reservoir entails a point of diversion.  That point of diversion is typically the center of the 

dam or other diversion structure.   

In contrast, storage in an off-stream reservoir and other storage vessels (such as a 

water tank) does not entail a point of diversion for the storage itself.  Instead, the point of 

diversion is the point at which water is diverted from the natural stream or water body.   

Because the Upper Reservoir is plainly an off-stream reservoir, PacifiCorp does 

consider it to be a new point of diversion.   

In the event IDWR disagrees and determines that this constitutes a point of 

diversion, PacifiCorp has displayed the locations of the structures that will impound 

water in the Upper Reservoir.  See “Upper Reservoir – Dam” in Attachment M (“PLSS 

legal subdivisions“), Table 11 on page 124. 

(c) Diversion of water from Mud Lake to initially fill 

the Lower Reservoir 

The Lower Reservoir will be constructed within Mud Lake.  Its design will allow 

water to be stored at an elevation within the vessel above the elevation of Mud Lake.  

Water from Mud Lake (part of the Bear Lake Reservoir) will enter the Lower Reservoir 

as described in section II.C on page 17.   

PacifiCorp views the Lower Reservoir as an off-stream reservoir.  Ordinarily, 

water must be diverted from a public water supply (such as a river) in order to fill an off-

stream reservoir.  When that occurs, it is deemed a diversion.   

Here, however, the water in Bear Lake Reservoir (which includes Mud Lake) is 

already diverted and stored under the Bear Lake Reservoir Decreed Rights.  Given that 

the water is already under PacifiCorp’s control, the delivery of this previously stored 

water into the Lower Reservoir should not be viewed as a diversion under Idaho practice.  

In other words, as with the filling of the Upper Reservoir with water stored in the Lower 

Reservoir, using water stored in Mud Lake (part of Bear Lake Reservoir) to fill the Lower 

Reservoir should be viewed as analogous to water taken from Lake Lowell (described 
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above) to serve beneficial uses.  None of these constitutes points of diversion or 

rediversion. 

In the event IDWR disagrees and determines that opening gates to fill the Lower 

Reservoir constitutes a point of diversion, PacifiCorp has displayed sufficient information 

describing those gates and control structures.  See “Lower Reservoir – Gates” in 

Attachment M (“PLSS legal subdivisions“), Table 11 on page 124. 

(d) Storage in the Lower Reservoir 

The storage of water within the Lower Reservoir itself should not be seen as a new 

point of diversion.  As noted above, PacifiCorp believes that the Lower Reservoir is an 

off-stream reservoir, in which case there would seem to be no need to identify a point of 

diversion for the storage vessel itself.   

In the event IDWR disagrees and determines that this constitutes a point of 

diversion, PacifiCorp has provided sufficient information to allow those points of 

diversion to be identified for the containment of water at the Lower Reservoir.  In such 

case, the points of diversion would be the same gates referenced in the section above.  

These gates are analogous to the dam center point or control structure on an on-stream 

reservoir.  See “Lower Reservoir – Gates” in Attachment M (“PLSS legal subdivisions“), 

Table 11 on page 124. 

3. New places of use for the Dry Canyon Project 

This application seeks a change in place of use to add the Upper Reservoir and the 

Dry Canyon Powerhouse.  See Attachment L, Table 8 on page 118 for a depiction of how 

the post-transfer rights would be displayed. 

There is room for debate as to whether the broad place of use descriptions in the 

Decrees extend to the Project facilities.  (See section XII.B.3 on page 68.)  PacifiCorp 

believes that the Decrees should be read in light of their overall purpose and spirit, which 

is evidently intended to grant broad flexibility to develop and implement new 

hydropower uses and thereby achieve greater nonconsumptive beneficial uses.   

Although PacifiCorp preserves the argument that no change is required, it has 

submitted to the jurisdiction of IDWR and UDWRi by filing the ITAP and UCAP.  The 

agencies, however, could determine that no transfer or change is necessary based on the 

broad, forward-looking scope of the Bear Lake Reservoir Decreed Rights. 

One way or the other, PacifiCorp requests confirmation that water stored in Bear 

Lake Reservoir under its decreed rights may be re-directed internally to and stored in the 

Upper and Lower Reservoirs and used beneficially for power generation at the new 

power plant adjacent to Mud Lake.  Specifically, PacifiCorp asks that IDWR either:  

(1) confirm that PacifiCorp’s decreed rights authorize storage and power 

generation anywhere in the Bear River Valley (without need for a transfer),  
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 or 

(2) approve a transfer adding the following places of use for the Bear Lake 

Reservoir Decreed Rights: 

 Add the Dry Canyon Powerhouse as a place of use for hydropower 

generation.   

 Add the Upper Reservoir as a place of use for storage. 

 As noted, PacifiCorp does not view the Lower Reservoir as a new place of 

use under any circumstance (because it is located within the footprint of 

Mud Lake, an authorized place of use).  If IDWR views this differently, 

PacifiCorp asks that the Lower Reservoir also be added as a new place of 

use for storage. 

4. Volume of storage for the Dry Canyon Project 

In the event IDWR decides to describe and quantify the post-transfer water right in 

detail, it will need to consider whether (and, if so, how) to quantify the volume of storage.  

The Dietrich and Kimball Decrees quantify the rights only in terms of flow rate without a 

volume constraint.50  See Kimball Decree, § II(1), p. 10 (Schedule of Rights) 

(Attachment R on page 187) and Dietrich Decree, § II(1) (Schedule of Rights), p. 14 

(Attachment Q on page 160).  PacifiCorp believes no volume should be stated.  If a 

volume is stated, it should be identified as descriptive of the size of the Upper and Lower 

Reservoirs and not as an element of the water right.  Its operational effect should be 

understood in the context of the Decrees, which anticipate and authorize multiple fills and 

additional power production.  (See further discussion of the volume issue in section 

XII.B.2 on page 66 and, in particular, footnote 91 on page 67.)  

The storage capacity of large irregular water bodies (like the Bear Lake Reservoir) 

can only be estimated.  The volumes in Attachment G, Table 3 on page 105 show the 

current best estimate (subject to revision) of the storage capacity of each reservoir 

component.   

IX. Mitigation for downriver effects of depletions 

IDWR could determine that PacifiCorp may undertake the Project based on its 

existing Bear Lake Reservoir Decreed Rights without a transfer (see section XII on page 

64) and that mitigation is therefore not required.  Likewise, IDWR could determine that 

even if a transfer is required (to add new places of use and/or points of diversion), no 

                                           
50 As noted in the DOI Report, p. 7 (reproduced in Attachment Y on page 243), “The 

decree did not place a limit on the maximum storage which might be created in Bear Lake, or 

differentiate between power and irrigation-storage water interests.”   
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mitigation is required based on the broad scope (and absence of a volume component) of 

the Bear Lake Reservoir Decreed Rights (see discussion in section XII.B.2 on page 66).   

Nevertheless, PacifiCorp is prepared to mitigate for the Dry Canyon Project.  A 

copy of PacifiCorp’s currently proposed Mitigation Plan is in Attachment O on page 133.  

Although the Project is predominantly nonconsumptive, two Project components 

will have a small but measurable effect on downstream water availability:  (1) the initial 

fill of dead pool in the Upper Reservoir and (2) evaporative loss from the Upper 

Reservoir.  These are the only Project components that will “remove water from the 

system.”  These are effects that, in the ordinary case, would be addressed in a mitigation 

plan.   

Note that no mitigation is needed to protect (keep whole) PacifiCorp’s irrigation 

water contractees (who receive water diverted and stored under the Bear Lake Reservoir 

Decreed Rights).51  PacifiCorp’s duty to its contractees is undiminished and will be fully 

met.  See discussion in section X (Bear Lake elevation considerations) on page 50.  The 

Mitigation Plan will provide an added layer of protection to ensure that other downstream 

water rights (i.e., direct flow rights out of the Bear River) are not injured.   

The depletion effects of each Project component are summarized below (and in 

Attachment H, Table 4 (Depletion and elevation impact summary) on page 107): 

Project components addressed in the Mitigation Plan: 

1. Dead pool—Upper Reservoir.  The initial fill of dead storage in the Upper 

Reservoir (3,150 AF) will occur with water from Mud Lake.  This is water 

that would otherwise be available for release to downstream irrigators that 

will essentially be “lost to the system.”  This effect will be fully mitigated 

under PacifiCorp’s Mitigation Plan.  The dead pool will be filled only once.  

Hence, this is a one-time mitigation (albeit one that may take some years to 

complete).   

2. Evaporative loss—Upper Reservoir.  There will be ongoing evaporative 

loss (20 AF per year) from the Upper Reservoir.  Like the initial fill of the 

dead pool in the Upper Reservoir, this water is “lost to the system” and will 

be fully mitigated on a permanent, ongoing basis as provided in 

PacifiCorp’s Mitigation Plan.   

                                           
51 Mitigation under the prior appropriation system is aimed at third parties (other water 

users).  It is not concerned with the contract-based obligations to deliver water.  Those duties are 

enforced pursuant to contract law, not water law.  In any event, the Dry Canyon Project will do 

nothing to impair the rights of PacifiCorp’s contractees or PacifiCorp’s ability to fulfill its 

contract obligations. 
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Project components with no downstream depletion effect: 

1. Active storage—Upper and Lower Reservoir.  In contrast to the dead pool 

in the Upper Reservoir, under the current operating regime all water in 

active storage may be released to downstream users when necessary to meet 

PacifiCorp’s contractual obligations or any call.  In other words, it will 

remain legally and physically available to meet any obligation.  

Accordingly, unlike the fill of the Upper Reservoir dead pool, water stored 

in the surcharge area is not “lost to the system.”  Consequently, there is no 

depletion to mitigate.52 

2. Seepage loss—Upper Reservoir.  PacifiCorp does not intend to mitigate for 

seepage loss from the Upper Reservoir because (a) the Upper Reservoir will 

be fully lined with an impermeable PVC or similar liner that will reduce 

seepage losses and (b) any seepage from the Upper Reservoir will infiltrate 

as ground water tributary to Bear Lake and therefore will not be “lost to the 

system.”   

3. Seepage loss, evaporation, and dead pool—Lower Reservoir.  PacifiCorp 

does not intend to mitigate for seepage loss, evaporation, or dead pool 

water in the Lower Reservoir.  Because the Lower Reservoir is located 

within Mud Lake, seepage, evaporation, and the filling of the dead pool 

will be no different than the status quo ante.   

In the event the Lower Reservoir design or location is changed as a result of the 

NEPA alternatives analysis or other regulatory considerations, updated information (and 

adjustments in the Mitigation Plan, if needed) will be provided to IDWR and UDWRi.  

See discussion in section II.D (Potential alternative location for Lower Reservoir) on 

page 19. 

PacifiCorp’s Mitigation Plan is based on what the Department calls “Type II” 

mitigation, that is, mitigation based on non-use of existing water rights by drying up 

currently irrigated acres.53   

                                           
52 As a practical matter, it is unlikely that it would ever be necessary to release water 

from active storage in the Upper and Lower Reservoirs to meet PacifiCorp’s irrigation contract 

obligations.  Instead, as is the case now, water will be released from Bear Lake to meet 

downstream contract obligations.  However, PacifiCorp is required under its federal right-of-way 

to release water from the Upper and Lower Reservoirs as well if doing so were necessary to meet 

contract obligations. 

53 Type I and II mitigation is discussed in IDWR’s Application Processing Memo #71, 

Transfer Processing Memo #27 (Nov. 4, 2015) and Application Processing Memo #72 (Nov. 4, 

2015). 
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Storage in the Upper Reservoir (with an estimated 182 surface acres) may result in 

ongoing depletions to the water system through evaporative loss.  Although arguably not 

obligated to do so, PacifiCorp proposes to mitigate for these depletions through a 

permanent retirement of 14.9 acres irrigated with Bear River water, which land is owned 

by PacifiCorp in Cache Valley, Utah.  This will increase the water available in the Bear 

River upstream of irrigated lands served by PacifiCorp’s Bear Lake Reservoir Decreed 

Rights.   

The initial fill of the dead pool in the Upper Reservoir will also constitute a one-

time depletion to the water system.  PacifiCorp proposes to mitigate for the initial fill of 

dead storage by a multiple-year retirement of irrigated acres currently owned by 

PacifiCorp in the Cache Valley subbasin.  For example, if PacifiCorp retired 226.28 acres 

of irrigated land (i.e., the balance of irrigated acres under the right proposed for 

mitigation of ongoing evaporative losses, described above), mitigation for initial fill 

would be accomplished in 10.4 years.  This is further explained in the Mitigation Plan in 

Attachment O on page 133. 

PacifiCorp’s proposed mitigation is a conservative (i.e., fully protective) proposal 

in that it fully mitigates for the initial fill of dead storage space and assumes the 

maximum annual depletions that might result from evaporative losses.  It is also 

conservative because it does not consider the current (pre-construction) 

evapotranspiration from the 182-acre footprint of the Upper Reservoir as an offset to 

future evaporative loss from the reservoir surface.   

The proposed dry-up of irrigated acres would happen in Utah.  Rather than IDWR, 

the Utah State Engineer may be the proper authority and better equipped to enforce the 

dry-up of irrigated acres under the Mitigation Plan.  PacifiCorp requests that the states of 

Idaho and Utah work cooperatively and obtain the State Engineer’s commitment to 

enforce a mitigation plan approved by IDWR.  One option may be that such commitment 

be obtained prior to any IDWR final action on the ITAP, and then formally incorporated 

into a subsequent Order of the Utah State Engineer approving the Utah change 

application in conformance with the IDWR decision. 

X. Bear Lake elevation considerations 

Water depletion effects of the Project on downstream users are addressed by 

PacifiCorp’s Mitigation Plan discussed in the preceding section.  Another effect of the 

Project—impact on Bear Lake elevation—is unique to this transfer application.  It is not 

injury in the traditional sense (downstream depletions to the water system).  It is an 

impact to lake elevations that is relevant to contractual and other obligations tied to lake 

levels in Bear Lake.54  See footnote 51 on page 48. 

                                           
54 See section XI (Summary of contracts, agreements, and other obligations bearing on 

Bear River System operations) on page 54. 
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Many of PacifiCorp’s obligations are expressed in terms of Bear Lake elevation 

levels.55  Storage in the Upper and Lower Reservoirs will affect lake levels in Bear Lake 

minimally (owing to the modest size of the reservoirs compared to the size of Bear 

Lake).56   

The two components of the initial fill that could physically affect the elevation of 

Bear Lake are the Upper Reservoir dead pool (3,150 AF) and the surcharge area of the 

Lower Reservoir (16,053 AF).  The only other Project component that could affect Bear 

Lake levels is evaporation from Upper Reservoir (20 AF/year).57   

These elevation effects are extremely small.  The calculation of Project effects on 

Bear Lake elevations is based on the conservative assumption that any water drawn from 

Mud Lake for the initial fill of the Project or lost due to evaporation would result in a 

gallon-for-gallon reduction in the volume of water in Bear Lake.  The water will come 

from somewhere in Bear Lake Reservoir; PacifiCorp conservatively assumes that it will 

come from Bear Lake rather than Mud Lake.  The conversion factor (that converts 

volume to elevation) is explained in the footnote.58   

                                           
55 See Attachment I, Table 5 (Bear Lake elevations) on page 109.   

56 The Dry Canyon Project’s active storage capacity (23,730 AF) is 1.67 percent of the 

active storage capacity of Bear Lake (1,421,000 AF) and 0.37 percent of the total volume of Bear 

Lake (6,500,000 AF).   

57 While the initial fill of the Project will temporarily affect Bear Lake elevations, 

ongoing Project operations (other than evaporative loss from the Upper Reservoir) will not.  The 

Dry Canyon Project is expected to be constructed as a closed-loop pumped storage project 

entirely contained within the Upper and Lower Reservoirs.  Accordingly, daily operation of the 

Project will move water back and forth between the reservoirs, but will have no effect on either 

Bear Lake or Mud Lake elevations.   

As explained in the context of the Mitigation Plan (section IX beginning on page 47), 

evaporation from the Lower Reservoir will be no different from existing evaporation from Mud 

Lake and, hence, will have no effect on Bear Lake elevation.  Likewise, the portion of active 

storage below surcharge area and in the dead pool of the Lower Reservoir will have no effect on 

the elevation of Bear Lake, because that water is already in Mud Lake.  The same is true for any 

seepage therefrom.  Any seepage from the lined Upper Reservoir will return to Bear Lake and, 

hence, not affect the lake elevation.   

58 Because Bear Lake is slope-sided, the impact of a reduction in the volume of water on 

the level of Bear Lake will vary depending on the elevation of the lake.  This calculation of the 

reduction in elevation is based on two data points.   

 The elevation for “low runoff year” PTE is 5,920.00 feet, which corresponds to 

1,164,982 AF of active storage (per PacifiCorp data).   

 The elevation for “normal runoff year” PTE is 5,918.00 feet, which corresponds 

to 1,025,861 AF.  (See Attachment I, Table 5 on page 109 for both of these data 

points.)   
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The initial fill of the Upper Reservoir dead pool (3,150 AF), if not mitigated, 

would cause a decline in the elevation of Bear Lake of 0.05 feet (or 0.54 inches).59  The 

initial fill of the surcharge area of the Lower reservoir (16,053 AF) would cause a decline 

of 0.23 feet (2.77 inches).60  The sum of the initial fill impacts is 0.28 feet (or 3.31 

inches).61  The net evaporation losses from the Upper Reservoir (20 AF per year), if not 

mitigated, would result in an elevation decline of 0.0003 feet (or 0.003 inches).62  In other 

words, the physical change in elevation is capable of calculation.  That calculation is 

physically measurable in Bear Lake in the case of the initial fill (3.31 inches) and 

immeasurable in the case of net evaporative loss (0.003 inches).   

Even these physical elevation effects will not occur to the extent the dead pool 

initial fill and net evaporation losses are mitigated under the Mitigation Plan.  On the 

other hand, there will be lag time effects under the Mitigation Plan, which may take some 

years to fully offset the impact of the dead pool initial fill. 

Moreover, the physical effect of the initial fill will last only until a wet year fills 

the “hole” in Bear Lake.63   

                                           
This is a difference in elevation of 2.00 feet (5,920.00 - 5,918.00 = 2.00).  The lake 

volume difference corresponding to this change in elevation is 139,121 AF (1,164,982 - 

1,025,861 = 139,121).  This yields a conversion factor of 69,560.5 AF per one-foot change in 

Bear Lake elevation (139,121 ÷ 2.00 = 69,560.5).  This conversion factor is employed in the 

calculations set out in the footnotes below. 

59 Applying this conversion factor to the Upper Reservoir dead pool yields an elevation 

effect of:  3,150 ÷ 69,560.5 = 0.05 feet (or 0.54 inches).   

60 For the Lower Reservoir surcharge area, the elevation effect is:  16,053 ÷ 69,560.5 = 

0.23 feet (or 2.77 inches).   

61 The sum of the two initial fill impacts is:  (3,150 + 16,053 = 19,203) ÷ 69,560.5 = 0.28 

feet (which is 3.31 inches).   

62 The impact of evaporative loss on Bear Lake elevations is microscopic:  20 ÷ 69,560.5 

= 0.0003 feet (or 0.003 inches).   

63 In a “dry year” (when PacifiCorp captures and stores as much water as possible while 

filling Bear Lake Reservoir), any “hole” in Bear Lake caused by the initial fill of the Project will 

carry over until the next year.  In the first “wet year” (when PacifiCorp releases or bypasses a 

substantial quantity of water that could have stored during the filling season) it is evident that the 

water stored in the Upper and Lower Reservoirs had no effect on Bear Lake elevations.  In 

essence, the “hole” has been filled, and the only remaining physical effect of the Project on lake 

elevations will be the immeasurably small Bear Lake level effect of evaporative loss (which 

calculates to 0.003 inches).  
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Although the impacts on elevation are modest, even small changes in Bear Lake 

elevations could affect irrigation water delivery obligations to PacifiCorp’s contractees 

and the ability of Wyoming to store water upstream of Stewart Dam.   

Accordingly, PacifiCorp will accept a “Bear Lake elevation adjustment 

condition.”  This would include a temporary64 upward adjustment to the estimated 

elevation of Bear Lake to reflect the effect of the initial fill.65  This accounting adjustment 

would be made for purposes of calculating the irrigation delivery obligation set out in 

Exhibit A of the Amended Bear Lake Settlement (reproduced in Attachment W beginning 

on page 227), or for any other purpose deemed appropriate by the Department.66 

In addition to these physical effects on Bear Lake elevation, there is another 

reason that an elevation adjustment may be appropriate.  The irrigation delivery amounts 

in the Bear Lake Settlement Agreements are premised on the principle that irrigation 

deliveries will increase as more water is stored in Bear Lake Reservoir.  Because the 

surcharge67 component of the Project is currently available to meet contract obligations 

(but will not be reflected in Bear Lake elevations), it may be appropriate for the Bear 

Lake elevation adjustment condition to include a permanent adjustment of 0.23 feet for 

the 16,053 AF of surcharge storage.  (See footnote 60 on page 52.)   

To be clear, this proposed permanent adjustment is not based on the physical 

effect of the surcharge volume on Bear Lake elevation (which would disappear after the 

first “wet” year).  Rather, this permanent accounting adjustment would reflect the fact 

that the surcharge water would be available to irrigators if needed to meet contract 

                                           
64 As discussed, the physical effect of the initial fill on Bear Lake elevation will end when 

a “wet year” fills the “hole” caused by the initial fill.  The effect of the initial fill of the Upper 

Reservoir dead pool will be mitigated under the Mitigation Plan, resulting in less water being 

released from Bear Lake and thereby eliminating the elevation impact as to that portion of the 

initial fill once the mitigation is completed (even before a “wet year”).   

65 The proposed adjustment is similar conceptually to the Bear Lake Reservoir Equivalent 

Elevation established by the Amended Compact.  This is the elevation Bear Lake would attain if 

all then-present water volume in Mud Lake were moved into Bear Lake.  This is used to 

determine if upstream storage is restricted (when the equivalent elevation is below 5,911.0).   

66 In theory, the adjustment condition could also include a permanent adjustment for the 

0.0003 foot impact of evaporative loss.  Doing so would serve no practical purpose, however.  A 

change in lake level that small cannot be measured, and thus could have no impact on contract 

obligations. 

67 No such adjustment is called for with respect to water stored below the surcharge area.  

That is water that would have been in Mud Lake and available to irrigators anyway.  It is not 

“additional” water available to meet irrigation obligations that is not reflected in Bear Lake 

elevations.  
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obligations.  Hence, it may be appropriate to treat it as part of the Bear Lake storage 

volume that drives the Exhibit A calculations for irrigation deliveries. 

If this permanent adjustment of 0.23 feet is made, it would eliminate (and be 

redundant with) the temporary adjustment of 0.23 feet discussed above.   

The elevation effects are summarized in Attachment H, Table 4 (Depletion and 

elevation impact summary) on page 107.  There may be other ways of looking at this.  

The bottom line is that PacifiCorp is willing to work with the IDWR, UDWRi, and other 

governmental entities and stakeholders to reasonably address any perceived lake 

elevation effects. 

XI. Summary of contracts, agreements, and other obligations bearing on 

Bear River System operations 

A. No change to existing obligations or operations 

PacifiCorp is a party to many contracts and other obligations concerning reservoir 

operations and water deliveries.  These commitments and how they affect Bear River 

System operations are discussed below.   

The Project will have no effect on PacifiCorp’s duties under any of these 

important agreements.  The Project will not change PacifiCorp’s administration and 

distribution of Bear River System water.   

Specifically, the approval of this transfer application and the operation of the Dry 

Canyon Project cannot and will not alter or impair PacifiCorp’s duty and ability to deliver 

irrigation water and to meet its flood control obligations.  In short, the Dry Canyon 

Project will allow an additional beneficial use of water under PacifiCorp’s existing 

Decreed Rights without any reduction in downstream uses or impairment of obligations 

under contracts and agreements.   

See discussion in section X (Bear Lake elevation considerations) on page 50 with 

respect to lake elevation accounting mechanisms that may be employed to assure that 

PacifiCorp’s obligations are unimpaired by Project operations.  

B. The move from Irrigation Reserve to higher PTEs 

Before turning to the Three-State Agreements (discussed below), it is necessary to 

recognize other constraints and practices affecting the operation of the Bear River 

System.   
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1. New upstream storage 

The Bear River Compacts grant two blocks of new storage upstream of Stewart 

Dam.  The first block was for 36,500 AF.68  The second block added an additional 74,500 

AF.69  These may be described as “super-priority” because the Compacts state that 

storage rights for the new construction shall “not be subordinate” to storage in Bear Lake.  

Original Compact, art. V, § A; Amended Compact, art. VI, § A, p. 8.  Essentially, the 

Compacts made senior downstream rights subordinate to the new storage. 

Both blocks of new storage were accompanied by provisions designed to mitigate 

or limit the adverse effect of the new storage on downstream irrigators who rely on Bear 

Lake Reservoir storage water.  The Irrigation Reserve (discussed below) was employed 

to mitigate the first block.  The second block is subject to an Upstream Storage 

Restriction whereby water may not be diverted to storage under the second block when 

the elevation of Bear Lake drops below 5,911 feet. 

Although both provisions responded to the same concern (impacts to downstream 

irrigation), the two restrictions operate in entirely different ways. 

The Irrigation Reserve is a limit on PacifiCorp’s authority to release water from 

Bear Lake Reservoir solely for hydropower purposes.  It has no bearing on how much 

Bear River water may be diverted to storage by others under the so-called first or second 

blocks of new storage.  The Upstream Storage Restriction, in contrast, is a limit on when 

others may divert water to storage under the second block. 

The Irrigation Reserve is discussed in more detail below, because it is the 

precursor to PTEs, which drive reservoir operations today.  Note, however, that the 

Irrigation Reserve is a formal Compact-based requirement, while the PTE is a PacifiCorp 

discretionary elevation based on several factors such as enhanced Bear Lake storage and 

flood control considerations. 

                                           
68 The first block, dating to the Original Compact, authorizes construction of up to 35,500 

AF of additional storage on Bear River above Stewart Dam for use in Utah and Wyoming, plus 

1,000 AF of new storage on Thomas Fork for use in Idaho, for a total of 36,500 AF of new 

storage.  Original Compact, art. V, § A; Amended Compact, art. VI, § A, p. 8.   

69 The second block granted Wyoming and Utah another 70,000 AF, to be divided 

equally, and granted Idaho an additional 4,500 AF (to be stored in either Idaho or Wyoming for 

Idaho’s use).  The second block was added by the Amended Compact, art. VI, § B, pp. 8-9.   
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2. Irrigation Reserve 

Note:   

The Irrigation Reserve in relation to historical lake elevations is depicted in a graph 

prepared by the Bear River Commission, reproduced in Attachment J (Historical Bear 

Lake elevations from 1915 to 2019) on page 113.  The Irrigation Reserve is shown in 

the context of other key lake elevations in Attachment I, Table 5 (Bear Lake elevations) 
on page 109. 

As noted above, new upstream super-priority storage would reduce storage in Bear 

Lake.  To mitigate this effect, both the Original Compact, art. V, ¶ B and Amended 

Compact, art. VI, § D, p. 9 included what is known as the Irrigation Reserve.  Simulation 

studies estimated that if the elevation of Bear Lake did not go below 5,914.70 feet, 

enough water could be provided to downstream irrigators to assure a supply equal to that 

provided during a critical five-year period (1931-1935) even with the new upstream 

storage.  To improve the chances of maintaining this lake level, the Irrigation Reserve 

prohibits releases of water from Bear Lake solely for purposes of hydropower production 

when the lake is below the specified elevation.70  Hydropower could still be generated 

when the lake is below the specified level, but only incidental to releases for consumptive 

purposes.  Above this lake level, water may be released for any authorized purpose.   

Although the Irrigation Reserve was intended to benefit irrigators, it does not 

accord to irrigators any right to store water in Bear Lake.   

The [Irrigation Reserve] provision does modify the basic 

storage right in the Dietrich Decree as it pertains to the 

release and use of stored water.  The right of UP&L to divert 

Bear River water to storage in Bear Lake remains as decreed.  

                                           
70 The Irrigation Reserve came in response to historical drawdowns on Bear Lake by 

PacifiCorp’s predecessor: 

We should keep in mind that Bear River hydropower was then the 

lifeblood of UP&L, whose five hydropower plants below Bear 

Lake (115,000 kw) were generating an estimated 75 percent of its 

total power production as compared to less than 5 percent in 1990.  

Increased usage or depletion above Bear Lake was a matter of 

serious concern to UP&L representatives on the Negotiating 

Committee.  Large quantities of water released from Bear Lake 

solely for power production in the 1924-1927 period lowered the 

Lake about 14 feet to approximately 5,909 elevation and set the 

stage for the Lake being depleted to zero usable content by 

November 1935. 

History of Compact, p. 8. 
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The Compact does not grant to irrigators the right to store 

water in the Lake because of the irrigation reserve. 

History of Compact, p. 11 (reproduced in Attachment Z beginning on page 287). 

The Compacts set the Irrigation Reserve starting at elevation 5,912.91 feet with 

incremental increases up to 5,914.70 based on increments of additional storage 

constructed above Stewart Dam.  Original Compact, art. V, § B; Amended Compact, art. 

VI, § D, p. 9.  In October 1970, 30,883 acre-feet of new storage had been constructed, 

bringing the Irrigation Reserve to 5,914.61 feet.  History of Compact, p. 11.  The 

Irrigation Reserve remains at that level today. 

As explained below, the Irrigation Reserve is largely supplanted, as a practical 

matter, by PacifiCorp’s PTEs today.  Because the PTEs generally target a higher lake 

elevation, the Irrigation Reserve rarely comes into play.  However, the Irrigation Reserve 

is a fixed regulatory floor which remains in effect. 

3. PTEs 

Note:   

Low, normal, and high runoff year PTEs (as well as a potentially higher PTE) are 
depicted in the context of other key lake elevations in Attachment I, Table 5 (Bear Lake 
elevations) on page 109. 

At the urging of stakeholders and the affected States, PacifiCorp has shifted from 

an operational regime based on maintenance of an Irrigation Reserve (as provided in the 

Bear River Compacts) to a storage regime driven by PacifiCorp’s Target Elevations 

(“PTEs”).  Compared to the Irrigation Reserve, the PTE approach is even more protective 

of irrigators served by PacifiCorp while providing enhanced recreational benefits in Bear 

Lake.   

Through experience with several droughts, PacifiCorp found 

that the Compact irrigation reserve did not adequately address 

evaporation on the lake and otherwise protect its ability to 

supply the irrigation contracts, so it established its own target 

irrigation reserve at approximately elevation 5918.00. 

Explanatory Statement Concerning the Relicensing of the Bear River Hydroelectric 

Projects FERC Project Nos. 20, 472, and 2401 Caribou and Franklin Counties Idaho, 

p. 10 (Aug. 28, 2002) (“Relicensing Explanatory Statement”).71 

                                           
71 In 1999, PacifiCorp filed with FERC applications for new licenses for the “Bear River 

Project,” which was composed of Soda Springs (FERC No. 20), Grace/Cove (FERC No. 2401) 

and Oneida (FERC No. 472) (“Relicensing Proceedings”).  An extensive number of federal, 
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Each year, PacifiCorp selects a PTE, which will become the target elevation of 

Bear Lake for the upcoming March 31.  The PTE is typically higher than the elevation 

reflected in the Irrigation Reserve.  In other words, PacifiCorp operates Bear Lake to 

store more water, for the benefit of irrigation and recreational use, than is required under 

the Amended Compact’s Irrigation Reserve. 

 Since the mid-1960’s, PacifiCorp has operated Bear 

Lake as if the irrigation reserve were at elevation 5,918 feet.  

This keeps the lake relatively high, which satisfies most 

recreational users and provides a good holdover storage for 

irrigators for use in times of drought.  PacifiCorp lowers the 

lake to elevation 5,918 feet in the fall and winter, if the lake is 

above that elevation, to provide storage for flood control 

around the lake, as well as flood control along the Bear River 

below Bear Lake. 

Bear River Commission, Findings Concerning the Need for Compact Revision:  A Report 

of the Bear River Commission (“First 20-Year Review”), p. 14 (Nov. 18, 1997).  

The PTE is a moving target until March 31.  Beginning in January of each year, 

PacifiCorp reviews snowpack data, weather forecasts, and other relevant information to 

select a target elevation for March 31.  The default is the “normal year” PTE of 5,918 

feet, which is higher than the current Irrigation Reserve of 5,914.61 feet.  As new data 

comes in after the beginning of the year, PacifiCorp adjusts this target repeatedly until 

March 31, aiming at all times to hit the adjusted PTE then in effect.   

The PTE is not the highest elevation of the year.  This is a pre-flood season target 

that balances the needs of irrigators against the need for flood protection.  Hence, it 

includes a cushion allowing additional water to be stored.  After March 31, the lake 

elevation typically will continue to rise either because it is safe to store more water for 

irrigation or as needed to capture flood water.   

As discussed below, use of the PTEs was confirmed and approved in the 

Operations Agreement. 

                                           
state, tribal, and non-governmental organizations intervened.  Ultimately, PacifiCorp entered into 

a settlement agreement with them, securing their support for relicensing.  Settlement Agreement 

Resolving the Relicensing of the Bear River Hydroelectric Projects (Aug. 28, 2002) 

(“Relicensing Settlement”).  The Relicensing Settlement is focused primarily on environmental 

requirements under the new license, and does not have any bearing on water rights or related 

operational constraints. 
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C. Three-State Agreements 

PacifiCorp’s operation of the Bear River System (including the Dry Canyon 

Project) is governed by the Three-State Agreements composed of the following: 

 Agreement Regarding the Bear River System (“System Agreement”) dated 

October 5, 1999.72 

 Operations Agreement for PacifiCorp’s Bear River System (“Operations 

Agreement”) dated April 18, 2000.   

Although referred to as the Three-State Agreements, the parties included not only 

the three States (Utah, Idaho, and Wyoming) but also PacifiCorp and ScottishPower.73   

These agreements were driven by concerns raised by the States over the 

acquisition of PacifiCorp by ScottishPower.74 

1. System Agreement (1999) 

The System Agreement of 1999 was largely an “agreement to agree” to a 

subsequent Operations Agreement.  System Agreement, § 2, p. 2.  However, it also 

contained the following binding commitments (among others): 

 The System Agreement recognized that “PacifiCorp’s water rights are 

constrained by the historic practice of not making a delivery call for 

hydropower generation.”  System Agreement, § 1(a), p. 1. 

                                           
72 The System Agreement was supplemented by the Addendum Interpreting Agreement 

Regarding the Bear River System (“System Addendum”) dated December 7, 1999.  The System 

Addendum did not change the substance of the System Agreement.  In the System Addendum, 

the parties simply agreed that the 60-day deadline in the System Agreement to enter into an 

Operations Agreement would be extended.  The only Three-State Agreements of consequence 

are the System Agreement and the Operations Agreement. 

73 ScottishPower PLC was a party to the System Agreement and the System Addendum.  

ScottishPower was not a signatory to the Operations Agreement in 2000.  At the time of the 

System Agreement, ScottishPower was in the process of acquiring PacifiCorp.  That acquisition 

was completed in 2001.  ScottishPower sold PacifiCorp to an affiliate of Berkshire Hathaway in 

2006. 

74 “The Parties recognize the need to assure the public utility commissions of the States 

of Idaho, Utah, and Wyoming and other public officials and water users of the three States that 

PacifiCorp’s merger with ScottishPower will not affect the operations of the Bear River System 

or PacifiCorp’s ownership or exercise of its Bear River water rights.”  System Agreement, 

Recital C, p. 1. 
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 The System Agreement recognized that “Bear Lake is operated, consistent 

with long-standing practice and applicable laws, primarily as a storage 

reservoir to satisfy contracts for existing irrigation uses and flood control 

needs in the three states, with the use of water for hydropower generation 

being incidental to the other purposes for which the water is being 

released.”  System Agreement, § 1(b), pp. 1-2. 

The System Agreement also prohibited PacifiCorp from entering into a separate 

agreement with any of the States without approval of all three States.  System Agreement, 

Recital D, p. 1; § 6, p. 2.   

2. Operations Agreement (2000) 

The Operations Agreement contains a number of provisions, most notably the four 

discussed below. 

First, the Operations Agreement of 2000 mandated that PacifiCorp will continue to 

operate Bear Lake “primarily for Bear Lake Storage Water delivery . . . or for flood 

control, depending on [lake level], forecasted runoff, general water supply conditions, 

constraints of its contracts, its assessment of the hydrology and other conditions in the 

Bear River basin.”  Operation Agreement at ¶ 2.A, p. 3. 

Second, the agreement recognized that PacifiCorp has the exclusive right to store 

water in Bear Lake up to the maximum elevation of 5923.65 feet.75   

Third, the Operations Agreement recognized and approved a process by which 

PacifiCorp sets what are known as PacifiCorp’s Target Elevations (“PTEs”) (discussed 

above).  The PTE, which varies from year to year depending on hydrologic conditions 

and operational concerns, is the elevation that is sought to be achieved, if possible, on 

March 31 of each year.  The PTEs fall within this range (the wetter the year, the lower the 

PTE, in order to allow more space for flood control): 

 As low as 5,916 feet during high runoff conditions. 

 5,918 during normal runoff. 

 As high as 5,920 feet during low runoff.   

Operations Agreement, ¶ 2(C), p. 3. 

                                           
75 “PacifiCorp’s water rights include the exclusive right to divert and store water in and 

release water from Bear Lake between elevations 5923.65 ft and 5902.00 ft . . . .”  Operations 

Agreement, 2nd Whereas, p. 1.  “From time to time, the elevation of Bear Lake may range from 

elevation 5902.00 ft to elevation 5923.65 ft.  Nothing herein shall restrict PacifiCorp’s right to 

store water in Bear Lake to elevation 5923.65 ft.”  Operations Agreement, ¶ 2(C)(iii), p. 4. 
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The Operations Agreement recognizes that setting the PTE is a judgment call.  It 

does not lock PacifiCorp into particular PTEs.  Nor does it affect or limit PacifiCorp’s 

use of its water rights.76 

Fourth, the Operations Agreement requires PacifiCorp to “consult with the States 

if it sees the need to deviate from the operation and practices outlined in this Agreement.”  

Operations Agreement, ¶ 1(D), p. 2.   

D. Bear Lake Settlement Agreements (1995 & 2004) 

Note:   

The annual estimated allocations to irrigators (associated with each lake level) set by 
the Amended Bear Lake Settlement are displayed in Attachment I, Table 5 (Bear Lake 
elevations) on page 109.  This table also displays the PTEs and other lake levels 
described in the Operations Agreement, as well as other lake level information. 

In the early 1990s, PacifiCorp sought and obtained federal Clean Water Act and 

Idaho Department of Lands permits for dredging Bear Lake in connection with its water 

supply and flood control obligations.77  In 1995 a consortium of landowner, recreational, 

and environmental interests known collectively as the Bear Lake Group sued the U.S. 

Army Corps of Engineers and the U.S. Environmental Protection Agency challenging the 

federal permits.  The lawsuit ended in 1995 with a settlement among PacifiCorp, the Bear 

Lake Group, and irrigation entities.78  Bear Lake Settlement Agreement (“Original Bear 

                                           
76 “The Parties do not intend by this Agreement to confirm or agree that any specific 

water management practice of PacifiCorp described, referred to, or implied in this Agreement, 

other than the limitations set forth in the October 5, 1999 Agreement [System Agreement], shall 

constitute a constraint or limitation on PacifiCorp’s use of its water rights.  PacifiCorp will 

consult with the States if it sees the need to deviate from the operation and practices outlined in 

this Agreement.”  Operations Agreement, ¶ 1(D), p. 2. 

77 The settlement documents do not identify the specific permits involved.  The 

“backfile” for the 1993 Minimum Lake Level Water Right No. 11-7406 includes an application 

for a section 404 dredging permit dated November 17, 1993.  The cover letter from UP&L 

stated:  “This work will allow the Bear Lake level to be drawn down to an elevation of 5902.”  

The backfile also contains encroachment permit No. L-11-S-131C issued to UP&L by the Idaho 

Department of Lands on April 16, 1993.  It also identifies the purpose as providing “access water 

to elevation 5,902’.” 

78 The parties to the Amended Bear Lake Settlement are (1) PacifiCorp, (2) a group 

labeled “Company Irrigators” (Last Chance Canal Company, Cub River Irrigation Company, 

West Cache Irrigation Company, Bear River Canal Company, and the Bear River Water Users 

Association) and (3) a group labeled “Bear Lake Group” (Bear Lake Watch, Inc., Emerald 

Beach, Inc., Bear Lake East, Inc., and Jim Kimball).  There were no State or Federal participants.  

The parties to the Original Bear Lake Settlement were nearly the same.  Other irrigators served 

by PacifiCorp, known as the “Small Irrigators,” were represented by two unincorporated 
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Lake Settlement”) (Apr. 4, 1995).  The settlement was amended and replaced in 2004.  

Amended and Restated Bear Lake Settlement Agreement (“Amended Bear Lake 

Settlement”) (July 2, 2004) (reproduced in Attachment W on page 227) (collectively, 

“Bear Lakes Settlements”).79   

Among other things, the Bear Lake Settlement Agreements created the Bear Lake 

Preservation Advisory Committee (“Advisory Committee”), which is charged with 

promoting cooperation, conservation, and efficient use of resources.  Amended Bear Lake 

Settlement, ¶ 3, p. 3.  The Advisory Committee is composed of representatives of Bear 

Lake Group (the plaintiffs), Company Irrigators, Small Irrigators, Bear River 

Commission, PacifiCorp, and the three States.80  The States have, in fact, participated in 

Advisory Committee proceedings, which have proven effective in addressing and 

resolving stakeholder concerns. 

PacifiCorp must consult with the Advisory Committee before making any changes 

to the allocations to irrigators.  Amended Bear Lake Settlement, ¶ 2, p. 2.   

The Bear Lake Settlement Agreements established a water level table (Exhibit A 

to both agreements) that sets the estimated annual allocation to irrigators based on the 

lake level.  A copy of Exhibit A is on page 235 of Attachment W (Amended Bear Lake 

Settlement ).81   

                                           
associations (the Idaho Pumpers Association and the Utah Pumpers Association) that were 

signatories to the original Bear Lake Settlement Agreement of 4/10/1995.  They are not formal 

signatories to the Amended Bear Lake Settlement of 7/2/2002), but their rights and interests are 

set out in that agreement.  Section 6 of the agreement also provided a mechanism for the Small 

Irrigators to become formal parties to the agreement.  A copy of the agreement is set out in 

Attachment W beginning on page 210. 

79 The Original Bear Lake Settlement contained various terms related to the settlement of 

the lawsuit (e.g., an agreement not to dredge the lake in 1995) that were not included in the 

Amended Bear Lake Settlement.  These provisions are not relevant to the ITAP or UCAP. 

80 The Company Irrigators are signatories to the Bear Lake Settlements but are not 

described in the settlement documents as parties to the Bear River Litigation, though they may 

have been intervenors.  The Bear River Commission and the three States were not signatories to 

the Bear Lake Settlements (and presumably were not parties to the litigation), but they (as well 

as the Small Irrigators) were given representation on the Advisory Committee. 

81 Table A displays the 100% allocation as 230,000 AF (corresponding to level 5,914.70 

feet).  However, footnote 5(g) to Exhibit A pushes this higher, stating that 245,000 AF will be 

the maximum allocated above 5,914.70 feet.  Footnote 5(g) also states:  “However, under 

extreme conditions, and only when elevations are above 5914.7 feet, delivery of Bear Lake 

storage water to BRWUA may exceed 245,000 acre feet in order to satisfy the Company 

Irrigators’ and Small Irrigators’ Contracts.” 
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The 2004 Amended Bear Lake Settlement followed the Three-State Agreements of 

1999 and 2000.  The Amended Bear Lake Settlement implemented the “Interstate Model” 

(an accounting model) resulting in system efficiency improvements and better accounting 

of the delivery of supplemental irrigation storage water to PacifiCorp contractees.82  The 

primary purpose of the 2004 amendment was to adjust the lake level table (Exhibit A to 

the 1995 and 2004 agreements) to reflect these system improvements and supplemental 

deliveries.  Under the 2004 agreement, the new lake level table was “approved . . . as 

established policy for the supplemental irrigation water delivery component of 

[PacifiCorp’s] operation and management of Bear Lake.”  Amended Bear Lake 

Settlement, ¶ 1, p. 2.   

The Amended Bear Lake Settlement preserves PacifiCorp’s “authority and 

discretion to determine the ‘Estimated Lake Elevation’ [PTE]” pursuant to an established, 

negotiated, and approved “Irrigation Water Allocation and Lake Recovery Table.”  

Amended Bear Lake Settlement, ¶ 2, p. 2.   

E. Irrigation delivery contracts 

PacifiCorp’s Bear Lake irrigation water deliveries are based on individual 

irrigation contracts.  The Amended Bear Lake Settlement establishes the total amount 

PacifiCorp delivers under the individual contracts each year.  In other words, 

PacifiCorp’s various irrigation contracts with large and small irrigators in the Bear River 

Valley in Idaho and Utah are the basis for PacifiCorp’s obligation to deliver Bear Lake 

storage water. 

None of PacifiCorp’s obligations under those agreements will be or could be 

affected by approval of this transfer application.  Those contracts are protected not only 

by the law of contract, but also by further commitments made in the Operations 

Agreement and the Amended Bear Lake Settlement, as discussed above.  Indeed, because 

the water proposed for additional use by the Dry Canyon Project (without enlarging the 

rights) remains under PacifiCorp’s control, the Project poses no threat to any of the 

company’s contract or Compact obligations. 

                                           
82 “WHEREAS, as contemplated in the Original Settlement Agreement, the Parties have 

pursued with the states of Idaho, Utah, and Wyoming the concept and implementation of a single 

interstate model and modeling process for the administration and distribution of water in the 

Bear River System (the ‘Interstate Model’), including the delivery of supplemental irrigation 

water out of Bear Lake allocated by PacifiCorp among [various irrigation contract holders].”  

Amended Bear Lake Settlement, Recital F, pp. 1-2.   
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XII. Whether any change or appropriation is required 

A. Whether a change is required at all 

As discussed in the sections below, the Department may determine that 

PacifiCorp’s Bear Lake Reservoir Decreed Rights are sufficient to support the Dry 

Canyon Project without any transfer or new appropriation.  If that is not the case, any 

additional authority required may be secured through this transfer application.  In any 

event, due to the scope of its existing rights, no new appropriation is required. 

The Decreed Rights are unusually broad in the scope of what they authorize.  They 

contain built-in authorization for PacifiCorp to construct new hydroelectric facilities in or 

along Bear River and to expand the delivery to irrigation water to anywhere in the Bear 

River Valley.  On a number of occasions during the century since the Decrees were 

issued, PacifiCorp and UP&L have constructed new hydropower plants and brought new 

land under irrigation without seeking a transfer or new appropriation.  That is unusual, 

but so are the Decreed Rights.83  The authority granted under the Decrees is 

unambiguously broad84 and settled.85  

                                           
83 The authorization to add new places of use is unusual, but not contrary to the prior 

appropriation doctrine.  For example, municipal water rights have expanding places of use that 

require no transfer.  The broadly described places of use in the Decrees are analogous to a large 

permissible place of use. 

84 There is nothing ambiguous in the Decrees as to the authority to add new hydropower 

facilities and bring new lands under irrigation.  Nor is this surprising, given the circumstances of 

the day.  The Decrees recognize and facilitate the unique opportunity to harness the power of the 

Bear River for the benefit of the entire region.  Doing so is consistent with the core purpose of 

the prior appropriation doctrine, which was to develop the West.  Indeed, the Decrees are the 

embodiment of the constitutional principle of maximum use of the water resource.  (See footnote 

9 on page 16.) 

85 Another core principle of western water law is the finality of decrees.  This is true even 

when decrees describe practices that are “unique and sometimes contrary to general water 

distribution rules”: 

 Finality in water rights is essential.  “A water right is 

tantamount to a real property right, and is legally protected as 

such.”  An agreement to change any of the definitional factors of a 

water right would be comparable to a change in the description of 

property.  Additionally, pursuant to Idaho Code section 42–220, all 

rights that are decreed pass with conveyance of the land and 

therefore the land could be sold with the certainty that the water 

would be distributed as decreed.  Further, these General Provisions 

describe common practices in the Big Lost which are unique and 

sometimes contrary to general water distribution rules. 
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As discussed below, no increase in authorized quantity is required (see section 

XII.B.2 on page 66).  PacifiCorp believes that the Project entails no new points of 

diversion (see section XII.B.4 on page 70).   

As for place of use, the descriptions of the places of use for each use authorized by 

the Decrees are very broad.  Accordingly, the Decreed Rights can be read to authorize 

places of use for the Dry Canyon Project without any transfer (see section XII.B.3 on 

page 68). 

In any event, out of respect for the States and in keeping with its commitment to 

transparency and open dialog, PacifiCorp has submitted to the jurisdiction of IDWR and 

UDWRi by filing the ITAP and UCAP.  Doing so will allow those agencies to evaluate 

whether they believe any change or appropriation is required.86  Naturally, PacifiCorp 

reserves the right to challenge any jurisdictional or other agency determination. 

B. If any new authorization for the Project is required, it may be 

obtained through a transfer of the Decreed Rights (without a 

new appropriation). 

1. The right to transfer is a property right. 

Under Idaho law, any of four elements of a water right (point of diversion, place 

of use, period of use, or nature of use) may be changed through a transfer proceeding.87  

If the statutory conditions can be met, a water user is entitled, as a matter of law, to 

transfer an existing water right.88  This is a property right. 

                                           
State v. Nelson, 131 Idaho 12, 16, 951 P.2d 943, 947 (1977) (emphasis added).  See also, Idaho 

Code § 42-1420 (“Binding effect of decree”). 

86 Even if no transfer is required, it may be appropriate for IDWR to process the 

application simply to confirm and resolve any question as to the authority of PacifiCorp to 

undertake the Project consistent with applicable law.  PacifiCorp notes that employing an 

application for transfer even when there is no change in an element of the water right is 

consistent with IDWR’s guidance:  Transfer Processing Policies & Procedures, Transfer 

Processing No. 24 (Dec. 21, 2009) (“Transfer Memo”).  “If a proposed change has the potential 

to injure other rights or the potential to enlarge the right, even when there would be no change in 

any of the recorded elements of the right, an application for transfer should be filed to provide 

for evaluation of injury and enlargement issues before the change is made.”  Transfer Memo, 

p. 2. 

87 The elements that may not ordinarily be changed are the source, the priority date, and 

the quantity. 

88 “Any person, entitled to the use of water whether represented by license . . . or by 

decree of the court, who shall desire to change the point of diversion, place of use, period of use 

or nature of use of all or part of the water, under the right shall first make application to the 

department of water resources for approval of such change.  . . .  Upon receipt of such 



 

IDAHO TRANSFER APPLICATION PACKAGE (11/22/2021) Page 66 of 329 
15942958_7 / 14148-2  

2. No change in quantity is required because PacifiCorp’s 

Decreed Rights already authorize it to divert and store 

virtually the entire flow of the Bear River. 

As noted, a transfer may not increase the authorized quantity of a water right.  An 

unmitigated increase in quantity would require a new appropriation.   

But this is not an issue here, because PacifiCorp does not need an increase in 

quantity.  Under the Bear Lake Reservoir Decreed Rights, PacifiCorp is authorized to 

divert all water flowing in the Bear River up to 5,500 cfs, subject only to senior rights.   

 Subject to the prior rights of the various defendants, 

. . . the Utah Power & Light Company, has the right to divert 

at the Stewart Dam, as hereinbefore described, (and also in 

seasons of flood water through the “Dingle Inlet Canal”. . .) 

and to impound and store in the Bear Lake Reservoir, 

consisting of Bear Lake and Mud or North Lake . . . all of the 

waters of Bear River to the extent of 5500 cubic feet per 

second of time, together with the waters naturally flowing 

into or arising in said lakes, all said waters to be stored in said 

Reservoir . . . . 

Dietrich Main Narrative, Dietrich Decree § I(2) (first paragraph) (emphasis added), p. 7-8 

(emphasis added) (Attachment Q on pages 153-154). 

The decreed quantity (5,500 cfs) corresponds to the carrying capacity of the 

Rainbow and Dingle Inlet Canals, which, in turn, corresponds to virtually the entire flow 

of the Bear River.  Under all normal conditions,89 Stewart Dam physically diverts every 

drop of water in Bear River (but for a few cfs of seepage through the dam) and delivers it 

to Rainbow Canal.  Accordingly, it is evident that the Dietrich and Kimball Decrees 

contemplate that PacifiCorp is entitled to all the flow of the river (other than extreme 

                                           
application it shall be the duty of the director of the department of water resources to examine 

same . . . .  Upon the receipt of any protest, accompanied by the statutory filing fee as provided 

in section 42-221, Idaho Code, it shall be the duty of the director of the department of water 

resources to investigate the same and to conduct a hearing thereon.  . . .  The director of the 

department of water resources shall examine all the evidence and available information and shall 

approve the change in whole, or in part, or upon conditions, provided no other water rights are 

injured thereby, the change does not constitute an enlargement in use of the original right, [etc.].”  

Idaho Code § 42-222(1) (emphasis added). 

89 As discussed in section III.B.1 on page 23, the gates of Stewart Dam remain closed at 

all times, unless the river flow exceeds 5,000 cfs (the capacity of Rainbow Canal).  This has only 

happened once in its history. 
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flood flows or water immediately returned to the river via the Outlet Canal to satisfy 

senior downstream rights).90   

The decree’s omission of a volume limit was deliberate.  Another UP&L storage 

right listed in the same decree included a volume limit:  the right for Cove Reservoir 

(now No. 13-0963 & 13-7998) is for 4,000 acre-feet.  Dietrich Decree, § II(12)(b) at p. 

19.   

“The decree did not place a limit on the maximum storage which might be created 

in Bear Lake, or differentiate between power and irrigation-storage water interests.”  DOI 

Report, p. 7 (reproduced in Attachment Y on page 243).  “Noted also is that the Dietrich 

Decree specifies no restrictions relative to lake operating levels, maximum or minimum 

water surface elevations, or total quantities to be stored.”  History of Compact, p. 5 

(reproduced in Attachment Z on page 287). 

If the Department were to infer a volume limit on the Bear Lake Reservoir 

Decreed Rights it could approach this in either of two ways.  First, it could impose a limit 

based on the volume of water diverted if water was diverted at the authorized diversion 

rate for 365 days.  Second, the limit could be based on the maximum physical volume 

that the Bear Lake Reservoir holds or can be made to hold, subject to fill and refill, under 

priority, as needed.91   

The right to store up to an elevation of 5,923.65 feet is recognized expressly in the 

Three-State Agreements.92  That equates to 1,421,000 AF of active storage space.  Under 

                                           
90 As noted in a detailed study by the Idaho Water Resource Board:  “However, because 

of the Dietrich Decree and without additional court action (with an uncertain outcome) it appears 

that Utah Power and Light Co. have exclusive rights to Bear Lake.”  IWRB, Bear River Basin 

Investigation, (Feb. 1970), pp. 4-17.   

91 There is a reason the Decrees have no volume limit.  The Bear Lake Reservoir is a 

multi-purpose, working, off-stream reservoir.  For the last century, the Bear Lake Reservoir has 

filled and refilled under priority in order to maximize irrigation use, hydropower use, 

recreational and aesthetic values, and flood protection.  Indeed, the ability of PacifiCorp to set 

higher PTEs that enhance irrigation deliveries—as contemplated and recognized in the Three-

State Agreements (see section XI.C (Three-State Agreements) on page 59) and the Bear Lake 

Settlement Agreements (see section XI.B.3 (PTEs) on page 57 and section XI.D (Item 

1.Attachment BXI.D) on page 61)—and its ability to achieve further irrigation enhancements in 

the future (see section II.E (Relationship of the Dry Canyon Project to other potential operational 

improvements in the Bear River System) on page 19) relies on PacifiCorp’s historic authority 

(and practice) to refill under priority to achieve desired storage targets.  This operating regime 

has benefited water users throughout the region for many decades. 

92 “PacifiCorp’s water rights include the exclusive right to divert and store water in and 

release water from Bear Lake between elevations 5923.65 ft and 5902.00 ft.”  Operations 

Agreement, 2nd Whereas, p. 1 (Apr. 18, 2000).  “Nothing herein shall restrict PacifiCorp’s right 

to store water in Bear Lake to elevation 5923.65.”  Id., § 2(C)(iii), p. 4.  That elevation 
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normal year conditions, PacifiCorp sets its PTE at 5,918.0 feet, yielding 1,000,000 AF of 

active storage space.  See Table 5 Attachment I on page 109.  Thus, in a normal year, 

there is 421,000 AF of storage space to spare.  That is more than sufficient to 

accommodate the initial fill of 19,203 AF (see Table 3, Reservoir dimensions and 

volumes on page 105) without any enlargement of the Decreed Rights.   

In sum, PacifiCorp already has ample authority to divert and store all the water 

necessary for the Dry Canyon Project, and then some.  No new appropriation is required. 

3. The Decreed Rights may be read to include the places of 

use for the Project. 

The Decreed Rights may be read to include the Upper Reservoir and the Dry 

Canyon Powerhouse.93  This is because the spatial and temporal description of the places 

of use authorized by the Decrees is very broad.   

 Irrigation is authorized anywhere in the Bear River Valley.94   

 In one place, the Decrees authorize power generation in any existing or 

future power plant in or along Bear River.  In another place, the Dietrich 

Decree authorizes new hydropower in “various points of diversion now 

existing, or which may hereafter be established.”95   

                                           
corresponds to a volume of 1,421,000 acre-feet in active storage.  See Table 5, Attachment I on 

page 109. 

93 The Decreed Rights must be read to include the Lower Reservoir because it is located 

within the footprint of its existing place of use in Mud Lake.  For this reason, PacifiCorp does 

not view the Lower Reservoir as a new place of use. See Attachment L, Table 8 (and notes 

thereafter) beginning on page 118 

94 Irrigation:  “. . . and for irrigation purposes in what is generally known as Bear River 

Valley in said states [Idaho and Utah].”  Schedule of Rights Narratives, Dietrich Decree § II(1), 

p. 14 (Attachment Q on page 160) and Kimball Decree § II(1), p. 10 (Attachment R on page 

187).   

95 Power:  “. . . for the development of power or generating electric energy in any power 

plant which it may now have, or hereafter construct or acquire in or along Bear River, in the 

states of Idaho and Utah.”  Schedule of Rights Narratives, Dietrich Decree § II(1), p. 14 

(emphasis added) (Attachment Q on page 160) and Kimball Decree § II(1), p. 10 (Attachment R 

on page 187) (emphasis added).  See also Dietrich Main Narrative, Dietrich Decree § I(2) (end of 

first paragraph), pp. 7-8 (authorizing diversion and storage of “all waters of Bear River to the 

extent of 5500 cubic feet per second of time, together with the waters naturally flowing into or 

arising in said lakes, all said waters to be stored in said Reservoir, and to be thereafter released 

from said reservoir at the plaintiff’s pleasure . . . thence conveyed through plaintiff’s outlet canal 

. . . for use at various points of diversion now existing, or which may hereafter be established by 

the plaintiff for the generation of electric power, and for irrigation or other beneficial purposes 
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 Storage is authorized throughout Bear Lake Reservoir.96  (The Project is 

intimately connected with and may be understood to be a part of Bear Lake 

Reservoir.)   

 Finally, there is a catch-all for all such “other beneficial uses” “now 

existing, or which may hereafter  be established” at any place “as the 

plaintiff may devote or dedicate said released stored waters.”97 

One could argue that the decree language authorizing power generation “in or 

along Bear River” or downstream of the Outlet Canal limits PacifiCorp to new power 

plants in those locations (absent a transfer).  That interpretation, however, does not 

account for the circumstances and purpose of the Decrees.  This Decree language reflects 

no more than a description of what forms of power generation were then thought 

possible.  By all appearances, the Dietrich and Kimball Decrees are written to be as 

inclusive as possible—encompassing all conceivable current and future hydropower 

development within the valley.  The Idaho and Utah Courts acted with clear recognition 

of the remarkable opportunity for UP&L to transform a barren landscape into thriving 

communities in three States. 

This is underscored by the inclusion of the catch-all “other beneficial uses” which 

may be located anywhere PacifiCorp choses to “devote or dedicate said released stored 

waters.”  (See footnote 97 on page 69.) 

To achieve these forward-looking additional uses, the Decrees recognize 

PacifiCorp’s control of the stored water throughout the system.  The Dietrich Decree, for 

example, confirms that the “natural channel” of the Bear River is treated “as though” it is 

“an artificial channel” operated by PacifiCorp.  “[D]istribution” of the water while in the 

system is “as designated” by PacifiCorp.  Both Decrees grant broad authority to develop 

                                           
. . . .”) (emphasis added) (Attachment Q on pages 153-154).   

96 Storage:  “Said water to be diverted from Bear River through what is known as the 

Rainbow and Dingle Inlet Canals, the headworks of which are located respectively in [township, 

section, and range] in Bear Lake County, Idaho, and to be carried into and stored in what is 

known as the Bear Lake Reservoir . . . .”  Schedule of Rights Narratives, Dietrich Decree § II(1), 

p. 14 (Attachment Q on page 160) and Kimball Decree § II(1), p. 10 (Attachment R on page 

187).  See also Dietrich Main Narrative, Dietrich Decree, § I(2) (first paragraph), p. 7 

(Attachment Q on page 153) (“. . . and to impound and store in the Bear Lake Reservoir, 

consisting of Bear Lake and Mud or North Lake, in Rich County Utah, and Bear Lake County, 

Idaho . . . .”). 

97 Other:  Stored water is available “for use at various points of diversion now existing, or 

which may hereafter be established by the plaintiff for the generation of electric power, and for 

such irrigation or other beneficial purposes, recognized by law, as the plaintiff may devote or 

dedicate said released stored waters, by use, sale, rental, or otherwise.”  Dietrich Main Narrative, 

Dietrich Decree, § I(2) (first paragraph), p. 8 (emphasis added) (Attachment Q on page 154). 



 

IDAHO TRANSFER APPLICATION PACKAGE (11/22/2021) Page 70 of 329 
15942958_7 / 14148-2  

additional uses of that water while still in PacifiCorp’s control.  Dietrich Main Narrative, 

Dietrich Decree, § I(2), p. 8 (Attachment Q at page 154). 

Accordingly, the Decrees should be read in that spirit in order to effectuate the 

evident intent of the two decreeing courts, which was to grant PacifiCorp’s predecessor 

the broadest possible latitude in developing additional uses of the stored water so as to 

achieve over time the fullest beneficial use of the Bear River.  Thus, arguably, no change 

in water rights (and certainly no new appropriation) is required for the Project.  

4. No new point of diversion is required. 

In section VIII.B.2 (Possible new points of diversion or rediversion) on page 42, 

PacifiCorp describes possible new points of diversion or rediversion associated with the 

Project.  For reasons explained in that section, PacifiCorp takes the position that none of 

them constitute new points of diversion or rediversion as a matter of Idaho law and 

practice.   

C. If a transfer is required, it does not constitute an enlargement of 

the Decreed Rights. 

1. PacifiCorp is not increasing the quantity. 

The Department’s transfer guidance states that any increase in authorized quantity 

constitutes an impermissible enlargement.  IDWR Administrator’s Memorandum, 

Transfer Processing No. 24, p. 28 (Dec. 21, 2009) (“Transfer Memo”). 

As explained above (see section XII.B.2 on page 66), PacifiCorp seeks no increase 

in authorized quantity.   

IDWR’s transfer guidance continues: 

 (1) Diversion Rate, Annual Diversion Volume, and 

Number of Acres Licensed or Decreed.  The authorized 

diversion rate, annual diversion volume (ground water rights 

only and certain surface water rights), and number of acres 

authorized for irrigation (if applicable), as licensed or decreed 

for the water right, shall not be increased.  If the annual 

diversion volume is not specifically stated on the license or 

decree for a ground water right, then the amount will be based 

on the most current standards adopted by the department 

unless the applicant can show a larger amount has been 

reasonably diverted and beneficially used. 

Transfer Memo, p. 28 (emphasis and double emphasis added). 

Use of the Decreed Rights for the Project complies with this guidance as well.   
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First, the discussion of annual diversion volume applies only to “certain surface 

water rights,” i.e., those with an annual volume limit.  The surface water rights involved 

here have no volume limit.   

Second, even if the Department were to infer an annual volume limit not found in 

the Decrees, that limit can be no less 1,421,000 AF and would include the right to refill in 

priority (see section XII.B.2 on page 66 and, in particular, footnote 91 on page 67).  This 

quantity is already recognized in the Operations Agreement (to which Idaho and Utah are 

signatories).  Accordingly, under normal operating conditions, PacifiCorp has hundreds 

of thousands of acre-feet of additional storage available under its Decreed Rights.  This is 

more than enough (by orders of magnitude) to accommodate the small amount of water 

required to fill the Project. 

2. PacifiCorp is not increasing the extent or intensity of its 

beneficial use. 

IDWR’s guidance states that an increase in “the extent of beneficial use” may also 

constitute an enlargement “except for nonconsumptive water rights.”98  The hydropower 

use for the Dry Canyon Project is entirely nonconsumptive (except for the dead storage 

and evaporative loss that will be fully mitigated).  Because the new use is 

nonconsumptive (or mitigated), there is no enlargement. 

IDWR’s transfer guidance contains two sections addressing new hydropower 

generation added to an existing right. 

The first involves adding hydropower as a new use.99  It is not applicable here, 

                                           
98 IDWR’s Transfer Memo states: 

 For any application for transfer, the department must 

determine whether the proposed change will enlarge the use of 

water under the water right(s).  Enlargement will occur if the total 

diversion rate, annual diversion volume, or extent of beneficial use 

(except for nonconsumptive water rights), exceeds the amounts or 

beneficial use authorized under the water right(s) prior to the 

proposed transfer.   

IDWR Administrator’s Memorandum, Transfer Processing No. 24, p. 28 (Dec. 21, 2009) 

(“Transfer Memo”) (emphasis added).   

 

99 The guidance states: 

 (2) Beneficial Use.  An application for transfer proposing to 

change the place of use or nature of use for all or part of a water 

right or water rights, which change would not result in an 

equivalent reduction in beneficial use under the original right(s), 

will be presumed to enlarge the water right(s).  For example, 

hydropower use cannot be added to a right used for irrigation, even 

though no additional water would be diverted for the hydropower 

use.  The irrigation use, or part thereof, could be changed to 
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because hydropower is already an authorized use for the Decreed Rights.   

The second reference to hydropower is found in a different part of the guidance 

(not the part dealing with enlargement).  In a section under the heading “When a Transfer 

is not Required,” it states that additional hydropower generation capacity may be added 

to an existing hydropower right (without a transfer) so long as no changes to any 

elements of the right are required.100   

By negative implication, this sentence suggests that if a change in any element is 

required, a transfer is required.  This is not a problem for two reasons. 

First, as discussed in section XII.A on page 64, it may be that no change in any 

element is required.  Second, even if an change is required as to place of use and/or point 

of diversion, the quoted guidance simply says that a transfer is required.  It does not say 

that a transfer is prohibited because it is an enlargement.   

In any event, PacifiCorp is not intensifying its use beyond what it is already 

authorized to do under the Decreed Rights.  As discussed in section XII.B.3 on page 68, 

PacifiCorp is authorized to bring on new hydropower at will in or along Bear River and 

arguably anywhere in the basin.  Adding new hydropower at the Project location does not 

increase the intensity of hydropower use any more than adding new hydropower 

downriver.   

The Decrees already contemplate and authorize increasing hydropower use over 

time.  Subject to prior rights, the Decrees grant PacifiCorp the right to divert “all of the 

waters of Bear River to the extent of 5500 cubic feet per second of time . . . for use at 

various points of diversion now existing, or which may hereafter be established by 

                                           
hydropower use by reducing the irrigation use by an equivalent 

amount, or the new use could be provided without reducing the 

irrigation use by obtaining a new permit to appropriate water for 

hydropower use. 

Transfer Memo, p. 28 (emphasis added). 

100 The guidance states: 

 Intensified Use of Water.  An application for transfer is not 

required to increase production under an authorized use of water, 

unless the proposed change would also result in a change to one or 

more of the elements of the water right(s) as licensed or decreed.  

For example, an application for transfer is not required to increase 

the number or volume of raceways in a fish propagation facility, 

increase the number of cows at a dairy, change irrigation to a more 

water consumptive crop, or increase the generating capacity of 

hydroelectric generators, so long as none of the elements of the 

associated water rights are changed.   

Transfer Memo, p. 7 (emphasis added). 
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[PacifiCorp] for the generation of electric power . . . .”   Dietrich Main Narrative, 

Dietrich Decree, § I(2), pp. 7-8 (Attachment Q on pages 153-154). 

Only once in the last 107 years has the Bear exceeded the 5,000 cfs that 

PacifiCorp diverts at Stewart Dam.  Because (1) PacifiCorp’s diversion right is, for all 

intents and purposes, the entire river, (2) the Decrees authorize new hydropower to be 

brought on line at new locations, and (3) the Project, as mitigated, is nonconsumptive, 

this transfer does not fit the box for “intensified use of water” contemplated under the 

guidance.   

It should be borne in mind that the Department’s transfer guidance on 

enlargements does not establish hard and fast constraints.  Rather, these are “factors [that] 

must be considered.”  Transfer Memo, p. 28.  That guidance must be applied in the 

context of Bear Lake Reservoir Decreed Rights.  These are no ordinary water rights.  

Both the words and the spirit of the Transfer Memo show that there is no enlargement 

here, given these considerations:  

 There will be no increase in diversion rate.  PacifiCorp is entitled to take 

the entire flow.  

 Unlike other rights in the Dietrich and Kimball Decrees, the Bear Lake 

Reservoir Decreed Rights have no diversion volume limit. 

 Even if the Department were to superimpose a volume limit, that limit 

would more than accommodate the amount of water required for the 

Project. 

 The Project, as mitigated, is nonconsumptive.  There will be no increased 

burden on the system or other water users. 

 The application does not seek a new nature of use.  Hydropower is already 

an authorized use. 

 Unlike other water rights, the Decrees expressly contemplate and authorize 

intensified use of the right for hydropower purposes, including new 

hydropower projects.  Thus, the transfer does not intensify use beyond what 

already is authorized. 

In sum, PacifiCorp is within its rights to a transfer of its Bear Lake Reservoir 

Decreed Rights to support the Dry Canyon Project. 
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XIII. Jurisdiction under the Compact 

A. Presumptive Idaho jurisdiction under the Amended Compact 

Articles X and XI of the Amended Compact address which State has jurisdiction 

over the administration of water rights and applications for water rights within the Bear 

River Basin.  The Amended Compact assigns jurisdiction to administer interstate water 

rights and to act on transfer and change applications to the State “in which the point of 

diversion is located.”101   

All four existing points of diversion for the Bear Lake Reservoir Decreed Rights 

(Stewart Dam, the intake for the Ream-Crocket Canal (formerly known as Dingle Inlet 

Canal), the Lifton Pump Station, and the Outlet Canal Headgates) are located in Idaho.  

See Attachment M, Table 9 on page 122.   

The proposed Dry Canyon Project may or may not add additional points of 

diversion, depending on how IDWR views the matter.  (See discussion in section 

VIII.B.2 on page 42.)  In any event, all potential new points of diversion are in Idaho.  

Consequently, the plain language of the Amended Compact places jurisdiction for 

approval of the transfer in Idaho.   

This conclusion is reinforced by the observation that both Idaho and Utah invoke 

the “most significant relationship” test to determine governing law in a choice of law 

problem.102  In this instance, it seems clear that Idaho has the most significant 

relationship to the Project, because it will be located in Idaho and all hydropower 

production will occur in Idaho.  The only effects felt outside of Idaho are (1) lands in 

Utah dried up pursuant to the Mitigation Plan and (2) minor change in Bear Lake water 

level resulting from the one-time initial fill and ongoing Upper Reservoir evaporative 

loss.  Day-to-day operation of the closed-loop Project will have no effect on lake 

elevations of either Mud Lake or Bear Lake.  Finally, there will be no change to or 

impact on any water user in Utah (or anywhere else). 

B. Potential Utah jurisdiction or other administrative role 

Owing to the location of the points of diversion, it appears that the Amended 

Compact confers jurisdiction on Idaho to address a change application for the Dry 

                                           
101 “All interstate rights shall be administered by the State in which the point of diversion 

is located . . . .”  Amended Compact, Art. X, § B.  “Applications for appropriation, for change of 

point of diversion, place and nature of use, and for exchange of Bear River water shall be 

considered and acted upon in accordance with the law of the State in which the point of diversion 

is located . . . .”  Amended Compact, Art. XI.  

102 The “most significant relationship” test determines governing law in a choice of law 

problem.  Barber v. State Farm, 129 Idaho 677, 681 (1997); American Nat. Fire Ins. Co. v. 

Farmers Ins. Exchange, 927 P.2d 186, 188 (Utah 1996). 
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Canyon Project.  That jurisdiction may be exclusive.  Indeed, the avoidance of the dual 

jurisdiction and the risk of inconsistent determinations appears to be an important goal of 

the Compacts.  (Prior to the Original Compact of 1958, it was necessary to pursue 

litigation in multiple states, as reflected in the Dietrich and Kimball Decrees.  

Fortunately, those decrees are consistent in their treatment of the Bear Lake Reservoir 

Decreed Rights.)   

However, it is possible that jurisdiction does not lie exclusively in Idaho.103  

Accordingly, out of an abundance of caution and in deference to the States and the Bear 

River Commission, PacifiCorp has filed a corresponding Utah change application with 

UDWRi.  Utah may then determine whether that application should be processed and, if 

so, how it should be sequenced and coordinated with the Idaho application.   

One possible outcome is that UDWRi may accept the UCAP for filing, but defer 

action on it until IDWR acts on the ITAP.  In the event IDWR approves the transfer 

application and a corresponding mitigation plan, UDWRi could then evaluate the UCAP 

knowing what mitigation and other conditions were imposed by Idaho that may require 

administration by the UDWRi, such as enforcing the dry-up of mitigation irrigated acres.  

See discussion of PacifiCorp’s Mitigation Plan in section IX on page 47.   

In the meantime, PacifiCorp welcomes and encourages Utah and its stakeholders 

to participate and engage fully in the processing of the ITAP.   

Such coordinated engagement of both States would be consistent with the 

underlying policy of the Amended Compact, which is to simplify administration of multi-

state water rights and to promote cooperation.  This is reinforced by the 2009 policy 

statement of the Bear River Commission which contemplates that a state agency with 

                                           
103 The four initial points of diversion associated with Bear Lake Reservoir Decreed 

Rights are all in Idaho.  A large portion of the water diverted under those rights is released and 

later re-diverted from the Bear River in Utah at Cutler Reservoir, where it is used for power 

generation and delivered to the Bear River Canal Company for irrigation.  Those Utah beneficial 

uses and places of use are both part of the Kimball and Dietrich Decrees and are being 

adjudicated in the Utah Bear River general determination proceedings.  As discussed in section 

VIII.B.2(a) on page 42, Idaho generally does not deem the downstream removal of released 

water to be a “point of rediversion.”  In contrast, Utah does.  Thus, Utah could view the Bear 

Lake Reservoir Decreed Rights as being diverted, in part, in Utah.   

In addition, the proposed Mitigation Plan contemplates the dry-up of acres irrigated with 

water rights whose points of diversion and place of use are in Utah—thus likely requiring 

administration of those dried-up rights by UDWRi.   

Finally, about half of the place of use for the storage of the Bear Lake Reservoir Decreed 

Rights are submerged sovereign lands in Utah.  In sum, while the transfer and change will not 

impair any rights in Utah, it implicates rights and interests in Utah.  
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jurisdiction must give due consideration to the concerns of all affected States, including 

water right holders in other States.104   

XIV. Filing fee 

In contrast to Utah’s fixed filing fee, Idaho filing fees are complex and ambiguous.  

Fees for transfer applications are established by Idaho Code § 42-221(O), based on the 

quantity of water transferred.   

Arguably, no transfer is required and the fee should be zero, based on PacifiCorp’s 

position that the Dietrich Decree authorizes construction of new hydroelectric facilities 

anywhere in the Bear River Valley.  (See XII on page 64.)  However, even if that is the 

case, PacifiCorp recognizes that there is value in securing IDWR’s approval of its 

authority to rely on the Bear Lake Reservoir Decreed Rights, and its Mitigation Plan, to 

support the Dry Canyon Project.  Accordingly, PacifiCorp proposes to pay a fee based on 

the total diversion rate authorized under the Bear River Reservoir Decreed Rights (6,000 

cfs).  This results in a fee of $35,220 based on the formula in Idaho Code § 42-221(O)(6).  

This is substantially greater than if the fee were based on the amount of storage 

space associated with the Project.  However, basing the fee on volume does not seem 

appropriate, given that the Dietrich Decree is stated solely in terms of flow rate, without 

any volume limit.  Hence, PacifiCorp does not need and is not seeking a new 

appropriation.  It seeks only a transfer of existing rights with no volume component, 

adding new places of use and/or points of diversion.   

  

                                           
104 “The Commission believes that full consideration of all issues, regardless of their 

administrative lines, can and should be given by the individual State water right administering 

agency.  The Commission finds that there is a strong spirit of cooperation between the States 

with a promise to abide by the provisions of the Compact.  The Commission believes that water 

right holders in one State with concerns with proposals in another State should be given 

consideration by the State where the administrative action is to occur.”  Position and Policy 

Concerning New Significant Water Right Filings and Development on the Bear River (“BRC 

Position Paper”), p. 1.  The Commission further believes “it has a responsibility to make certain 

that new water right changes, transfers and appropriations can be properly administered when 

there is a crossing of administrative lines and that further the Commission must ensure that 

provisions of the Compact can be adhered to through proper future administration.”  Id., p. 2.  A 

copy of the BRC Position Paper is set out in Attachment X on page 239. 
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Attachment C BASIN MAP 

 
Note:   

The map on the following page is reproduced from Impacts on Bear River Storage 
under Alternative High-Runoff Management Operations, issued by representatives of 
Idaho, Utah, PacifiCorp, and the University of Colorado on December 20, 2020.   
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Attachment D OVERVIEW MAP 

 

Notes: 

The Overview Map displays both the existing Bear Lake Facilities and the new Dry 
Canyon Project.  The Dry Canyon Project facilities are shown in greater detail in the 
larger-scale Project/Hereafter Maps (Attachment E on page 81).   

“Attachment #7a” (required by the Idaho Application Form, page 6) consists of 
the Overview Map, the Project/Hereafter Maps and the Pinpoint Maps. 
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Attachment E PROJECT/HEREAFTER MAPS 

 

Notes: 

The Project/Hereafter Maps display the post-change facilities and property where the 
water will be diverted and used by the Dry Canyon Project, in relationship to land 
ownership and PLSS subdivisions.  The first map shows then entire Project area.  
Maps 2 through 8 show each part of the first map in greater detail. 

The Project/Hereafter Maps are limited to the new Project facilities. The Overview 
Map (Attachment D on page 79) is a smaller-scale map showing all Bear Lake 
Facilities including the new Project.   

“Attachment #7a” (required by the Idaho Application Form, page 6) consists of 
the Overview Map, the Project/Hereafter Maps and the Pinpoint Maps. 
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Attachment F PINPOINT MAPS 

Notes: 

The Pinpoint Maps display high resolution satellite views showing the location of the 
potential PODs and other key features associated with the Project.  Each of these 
includes a location pinpoint description tied to a USGS Benchmark near Mud Lake 
identified as BM 28 FMK.   

“Attachment #7a” (required by the Idaho Application Form, page 6) consists of 
the Overview Map, the Project/Hereafter Maps and the Pinpoint Maps.  
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Attachment G RESERVOIR DIMENSIONS AND VOLUMES 

Table 3:  Reservoir dimensions and volumes 
 Surface 

Area 
(acres) 

Active Storage  
(AF) 

Dead 
Pool 
(AF) 

Total 
Volume 

(AF) 

Dam 
Height 
(feet) 

Bear Lake105 

(at 5,923.65 ft.) 

69,760 1,421,000.0    

Mud Lake106 

(at 5,924.0 ft.) 

15,120 58,676.0    

Bear Lake Reservoir  
(Bear Lake plus Mud 
Lake) 

84,880 1,479,676.0    

Mud Lake Regulation 
Reservoir  
(at 5,924.0 ft.) 

7,691107 33,264.0    

Upper Reservoir 182 23,730.0 3,150.0  26,880.0 530 

Lower Reservoir 
(preferred site) 

1,390 Surcharge area: 16,053.0 4,170.0 27,900.0 22 

Below surcharge area: 7,677.0 

Total active storage: 23,730.0 

Initial fill The volume of the initial fill of the Project will be 19,203 AF (the sum of 16,053 AF 
(surcharge area of Lower Reservoir) + 3,150 AF (dead pool of Upper Reservoir)).  
This is the volume of water in excess of the water already sitting in Mud Lake below 
the surcharge area of the Lower Reservoir. 

Active storage The total active storage in the Project is 23,730 AF (the same in both the Upper and 
Lower Reservoirs).  The Project’s water will be moved back and forth between the 
two reservoirs; it will never fill both.  If the Upper Reservoir is full, the Lower 
Reservoir’s active storage must be empty.  Thus, the active storage capacity of each 
reservoir is the same, and the active storage capacity of the Project is equal to the 
active storage capacity of either one of the reservoirs. 

  

                                           
105 Bear Lake holds roughly 6,500,000 AF of water.  The maximum active storage capacity of Bear Lake is 

1,421,000 acre-feet.  DOI Report, p. 5 (reproduced in Attachment Y on page 243).  (PacifiCorp’s current estimate of 
this volume coincides with the DOI Report.)  The active capacity of Bear Lake at various elevations throughout its 
range (5,902.00 to 5,923.65 feet) is displayed in Attachment I, Table 5 on page 109.  See also History of Compact, p. 
5 (reproduced in Attachment Z on page 287) (stating that the capacity table for active storage was prepared by A.B. 
Purton, USGS, in 1942 from a 1922 UP&L contour map).   

106 This Mud Lake volume is inclusive of the Mud Lake Regulation Reservoir and all wetland units 

hydraulically connected to the Mud Lake Regulation Reservoir based on verbal information from Bear Lake National 
Wildlife Refuge manager Jeremy Jirak.  This corresponds to the area included in the 1907 R.O.W. granted to 
PacifiCorp’s predecessor less the area north of Paris Dike excluded in 1927.  See footnote 21 at page 27Error! 
Bookmark not defined..  PacifiCorp calculates its active capacity to be 58,676 AF (at the full pool elevation of 5,924 

feet, UP&L datum).  This estimate is based on aerial lidar information collected in fall 2016 when the entire refuge 
was drawn down as far as possible.  The DOI Report, p. 5 (reproduced in Attachment Y on page 243) issued in 1959 
gives the active capacity of Mud Lake as 34,000 acre-feet.  PacifiCorp stands by the higher number, which is based 

on the best available data and modern estimation techniques. 

107 PacifiCorp’s application for preliminary permit submitted to FERC states a slightly different number 

(8,286 AF) for the size of the Mud Lake Regulation Reservoir.  The larger number in the FERC application is based 
on project boundaries (which include portions of berms) rather than wetted surface area.  The lower number specified 
here (7,691 AF) includes only the wetted area of the Mud Lake Regulation Reservoir as depicted in the 
Project/Hereafter Maps. 
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Attachment H DEPLETION AND ELEVATION IMPACT SUMMARY 

Table 4:  Depletion and elevation impact summary 

Reservoir Component Mitigation for 
downriver effects of 

depletions 

Physical impact on elevation  Elevation adjustment based on 
water availability 

Lower 
Reservoir 

The portion 
of active 
storage 
within the 
surcharge 
area - initial 
fill 

Zero impact.  Under the 
current operating 
regime, this water is 
available for release to 
meet any obligation to 
other users.  Hence, 
there is no depletion to 
mitigate. 

16,053 AF, reducing elevation by 
0.23 feet.  A lake elevation 
adjustment could occur in every 
year until a wet year top-off refills 
the gap in Bear Lake volume 
caused by the initial fill. 

16,053 AF, resulting in a permanent 
elevation adjustment of 0.23 feet.  This 
potential adjustment reflects that 
surcharge water, although not 
measured in Mud or Bear Lake 
elevations, is available to irrigators and 
should be considered part of the water 
supply upon which the Exhibit A 
calculation is made in the Bear Lake 
Settlement Agreements. 

The portion 
of active 
storage  
below the 
surcharge 
area - initial 
fill 

Zero impact.  This is the 
same water that would 
be in Mud Lake if the 
Project were not there.  
It remains available to 
meet any obligation to 
other users.  Hence, 
there is no depletion to 
mitigate. 

Zero impact.  This water has no 
impact on the elevation of Bear 
Lake; it was already in Mud Lake. 

Zero impact.  This water has no impact 
on the elevation of Bear Lake; it was 
already in Mud Lake. 

Dead pool Zero impact.  There is 
no change in conditions 
(pre- and post-Project). 

Zero impact.  There is no change 
in conditions (pre- and post-
Project). 

Zero impact.  There is no change in 
conditions (pre- and post-Project). 

Evaporative 
loss 

Zero impact.  There is 
no change in conditions 
(pre- and post-Project). 

Zero impact.  There is no change 
in conditions (pre- and post-
Project). 

Zero impact.  There is no change in 
conditions (pre- and post-Project). 

Seepage Zero impact.  There is 
no change in conditions 
(pre- and post-Project). 

Zero impact.  There is no change 
in conditions (pre- and post-
Project). 

Zero impact.  There is no change in 
conditions (pre- and post-Project). 

Upper 
Reservoir 

Dead pool 
initial fill 

3,150 AF.  One-time 
mitigation for initial fill of 
the dead pool, to be 
accomplished through 
dry-up of agricultural 
land. 

3,150 AF, reducing elevation by 
0.05 feet.  A lake elevation 
adjustment could occur in every 
year until a wet year top-off refills 
the gap in Bear Lake volume 
caused by the initial fill or until 
mitigation is complete.   

Zero impact.  The dead pool water is 
not “available” for purposes of the 
Exhibit A calculation is made in the 
Bear Lake Settlement Agreements. 

Active 
capacity 

Zero impact.  This water 
is available for release 
to meet any obligation to 
other users.  Hence, 
there is no depletion to 
mitigate. 

Zero impact.  Lake elevation 
impacts are addressed above in 
the context of the Lower 
Reservoir.  No additional 
elevation adjustment is required 
for the Upper Reservoir. 

Adjustment for active capacity are 
discussed above (for the Lower 
Reservoir).   

Evaporative 
loss 

20 AF.  Ongoing 
(permanent) mitigation 
for evaporative loss 
through dry-up of 
agricultural land. 

20 AF, reducing elevation by 
0.0003 feet.  In theory, a lake 
elevation adjustment could occur 
on an ongoing (permanent) basis, 
although the elevation difference 
would be too small to actually 
measure in the lake. 

Zero impact.  The evaporative loss 
water is not “available” for purposes of 
the Exhibit A calculation is made in the 
Bear Lake Settlement Agreements. 

Seepage Zero impact.  Seepage, 
if any, will return to Bear 
Lake. 

Zero impact.  Seepage, if any, will 
return to Bear Lake. 

Zero impact.  Seepage, if any, will 
return to Bear Lake. 
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Attachment I BEAR LAKE ELEVATIONS, SHOWING ASSOCIATED 

PTES, ETC. 

Notes: 

This table draws on multiple documents (see “Source” column). 
The “Storage (AF) (rounded)” column corresponds to the storage numbers found in 
the referenced documents (listed under “Source”).  The “Storage (AF) (PacifiCorp 
data)” number reflects the more precise storage capacity calculated by PacifiCorp. 
Note that PTEs refer to the target elevation for March 31, while allocation obligations 
under the Operations Agreement key off the projected peak elevation, which typically 
occurs after March 31. 

 

Table 5:  Bear Lake elevations 
 

 Lake 
elevation 

(in ft.)
108

 

Active 
Storage 

(AF) 
(rounded) 

Active 
Storage 

(AF) 
(PacifiCorp 

data) 

Estimated 
Allocation 

to 
Irrigators 

(AF) 

Comment 
 
 

Source 
 

Note:  A copy of 
Amended Bear Lake 

Settlement, Ex. A is on 
page 235 of 

Attachment W. 

Max 
elevation 

5,923.65 1,421,000 1,421,244 245,000 This level has been reached multiple 
times, according to the Lifton Fact 
Sheet.  This is identified as the 
highest lake level in the Amended 
Bear Lake Settlement (Recital A and 
Ex. A).  According to the DOI Report, 
the 1,421,000 AF figure represents 
the volume of water stored between 
maximum lake elevation 5,923.65 and 
minimum lake elevation 5,902.00. 

Operations 
Agreement, p. 1 and 
¶ 2(C)(iii), p 4; 
Amended Bear Lake 
Settlement, Ex. A; 
PacifiCorp’s Lifton 
Fact Sheet; Final 
Memorandum and 
Decision, Minimum 
Lake Level Water 
Right No. 11-7406, ¶4, 
p. 3; DOI Report at 5; 
IWRB, Bear River 
Basin Investigation 
(Feb. 1970), pp. 3-4.   

Recent high 
elevation 

5,923.61  1,418,422 245,000 The is highest elevation achieved in 
recent years (1986). 

PacifiCorp’s Lifton 
Fact Sheet 

Average 
elevation 
without Bear 
Lake 
Facilities 

5,922.00  1,305,076 245,000 According to one model, the average 
lake level under pristine conditions 
would have been 5,922 feet. 

Bear River/Bear Lake 
– Hydrologically, 
Where Would They Be 
Without Being 
Connected? by 
Norman E. Stauffer, 
Jr., Ph.D., P.E., and 
Craig W. Miller, P.E. 
(in backfile for Idaho 
Water Right No. 
11-7406). 

Cutoff for 
gravity 
discharge 
from Bear 
Lake 

5,920.65    Release of the top three feet of Bear 
Lake water is made by gravity through 
a sluiceway.  Below this elevation, 
water must be pumped at the Lifton 
Pump Station. 

IWRB, Bear River 
Basin Investigation 
(Feb. 1970), pp. 3-3 to 
3-4. 

                                           
108 Lake elevation levels in Table 5 are set based on UP&L Bear Lake datum.  For NAVD88 

datum, add 6.78 feet to each elevation.  The UP&L Bear Lake datum was established to support 
construction work that took place in the 1900 to 1920 era, and is currently the basis for managing the 
levels of Bear Lake. 
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 Lake 
elevation 

(in ft.)
108

 

Active 
Storage 

(AF) 
(rounded) 

Active 
Storage 

(AF) 
(PacifiCorp 

data) 

Estimated 
Allocation 

to 
Irrigators 

(AF) 

Comment 
 
 

Source 
 

Note:  A copy of 
Amended Bear Lake 

Settlement, Ex. A is on 
page 235 of 

Attachment W. 

Higher PTE 
per Gentile 
Valley 
easements 

5,921.00  1,234,921 245,000 This higher normal year PTE could be 
achieved if Gentile Valley max target 
flow were increased from 1,500 cfs to 
2,600 cfs (per the Soda Spin initiative) 

Bear River Capacity 
Project (PacifiCorp 
PowerPoint) 

 5,920.50 Note:  The normal target elevation of Mud Lake is 5,920.5 (two and a half feet higher than the normal runoff 
year PTE for Bear Lake).  However, there are occasions when the elevation of Bear Lake is higher than 
Mud Lake. 

Low runoff 
year PTE 

5,920.00  1,164,982 245,000 Low runoff year target elevation to be 
achieved, if possible, on March 31.  

Operations 
Agreement, ¶ 2(C), p. 
3. 

Normal 
runoff year 
PTE 

5,918.00 1,000,000 1,025,861 245,000 Normal runoff year target elevation to 
be achieved, if possible, on March 31.   

Operations 
Agreement, ¶ 2(C), p. 
3; FERC Docket No. 
UL97-11-001, 97 
FERC ¶ 61,161, 2001 
WL 1386426, **2 (Nov. 
8, 2001). 

High runoff 
year PTE 

5,916.00  888,632 245,000 High runoff year target elevation to be 
achieved, if possible, on March 31.  
IDFG submitted comments on IDWR’s 
application for Minimum Flow Water 
Right No. 11-7406 calling for a 
minimum lake level of at least 5,916 
feet. 

Operations 
Agreement, ¶ 2(C), p. 
3. 
Comment letter from 
Richard Scully, 
Regional Fishery 
Manager, IDFG, p. 2 
(Oct. 14, 1993) in 
backfile for Idaho 
Water Right No. 
11-7406. 

100% of 
allocation 
   ------- 
Highest 
possible 
Irrigation 
Reserve 

5,914.70 801,000 800,866 230,000 Above this elevation, PacifiCorp is 
obligated to deliver 245,000 AF to 
irrigators.   
   ----------------------- 
The Amended Compact, art. VI, § D, 
p. 9 sets a range for the Irrigation 
Reserve from a low of 5,912.19 to a 
high of 5,914.70, depending on the 
extent of storage constructed 
upstream of Stewart Dam.  The 
5,914.70 level has not gone into 
effect, because current added 
reservoir construction is just of 30,000 
AF. 

Amended Bear Lake 
Settlement, Ex. A sets 
the allocation to 
irrigators at 230,000 
AF, but footnote 5(g) 
to that exhibit states 
that 245,000 AF will be 
the maximum 
allocated above 
5914.7 feet.  
   --------------- 
Amended Compact, 
art. VI, § D, p. 9. 

Current 
Irrigation 
Reserve 
 

5,914.61  794,823 230,000 The current Irrigation Reserve is set at 
5,914.61 feet based on the 
construction of just over 30,000 AF of 
new storage above Stewart Dam.  
The Amended Compact states that 
waters below the Irrigation Reserve 
elevation “shall constitute a reserve 
for irrigation.  The water for such 
reserve shall not be released solely 
for the generation of power . . . .”   

Amended Compact, 
art. VI, § D, p. 9.   

98% of 
allocation  

5,914.00 754,000 753,979 225,000 At this elevation, PacifiCorp is 
obligated to deliver 225,000 AF to 
irrigators. 

Amended Bear Lake 
Settlement, Ex. A. 

96% of 
allocation  

5,913.00 688,000 687,543 220,000 At this elevation, PacifiCorp is 
obligated to deliver 220,000 AF to 
irrigators. 

Amended Bear Lake 
Settlement, Ex. A. 

Original 
Irrigation 
Reserve 

5,912.91  681,597 220,000 The Amended Compact initially set 
the Irrigation Reserve at 5,912.91, but 
provided that it would be raised 
incrementally to a maximum of 
5,914.70 as new storage capacity 
above Stewart dam is added.   

Amended Compact, 
art. VI, § D, p. 9.   
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 Lake 
elevation 

(in ft.)
108

 

Active 
Storage 

(AF) 
(rounded) 

Active 
Storage 

(AF) 
(PacifiCorp 

data) 

Estimated 
Allocation 

to 
Irrigators 

(AF) 

Comment 
 
 

Source 
 

Note:  A copy of 
Amended Bear Lake 

Settlement, Ex. A is on 
page 235 of 

Attachment W. 

93% of 
allocation  

5,912.00 622,000 621,821 215,000 At this elevation, PacifiCorp is 
obligated to deliver 215,000 AF to 
irrigators. 

Amended Bear Lake 
Settlement, Ex. A. 

91% of 
allocation  
   ------- 
Upstream 
Storage 
Restriction 

5,911.00 557,000 556,780 210,000 At this elevation, PacifiCorp is 
obligated to deliver 210,000 AF to 
irrigators. 
   ------------------------------- 
The 1980 Amended Compact added a 
provision prohibiting diversion to the 
second block of new upstream 
storage when the lake elevation is 
below 5,911 feet. 

Amended Bear Lake 
Settlement, Ex. A. 
   ----------------- 
Amended Compact, 
art. VI, § B, pp. 8-9. 

89% of 
allocation  

5,910.00 492,000 492,320 205,000 At this elevation, PacifiCorp is 
obligated to deliver 205,000 AF to 
irrigators. 

Amended Bear Lake 
Settlement, Ex. A. 

79% of 
allocation  

5,909.00 428,000 428,419 181,000 At this elevation, PacifiCorp is 
obligated to deliver 181,000 AF to 
irrigators. 

Amended Bear Lake 
Settlement, Ex. A. 

73% of 
allocation  

5,908.00 365,000 365,154 168,000 At this elevation, PacifiCorp is 
obligated to deliver 168,000 AF to 
irrigators. 

Amended Bear Lake 
Settlement, Ex. A. 

61% of 
allocation  

5,907.00 303,000 302,582 141,000 At this elevation, PacifiCorp is 
obligated to deliver 141,000 AF to 
irrigators. 

Amended Bear Lake 
Settlement, Ex. A. 

45% of 
allocation  

5,906.00 241,000 240,668 104,000 At this elevation, PacifiCorp is 
obligated to deliver 104,000 AF to 
irrigators. 

Amended Bear Lake 
Settlement, Ex. A. 

24% of 
allocation  

5,905.00 180,000 179,557 55,000 At this elevation, PacifiCorp is 
obligated to deliver 55,000 AF to 
irrigators. 

Amended Bear Lake 
Settlement, Ex. A. 

0% of 
allocation  

5,904.00 119,000 119,071 0 At this elevation, PacifiCorp is 
obligated to deliver zero AF to 
irrigators. 

Amended Bear Lake 
Settlement, Ex. A. 

Lowest 
elevation 

5,902.00   0 This is the lowest recorded elevation, 
reached on 11/9/1935.  Idaho’s 
minimum lake level right (No. 
11-7406) sets this as the minimum 
lake level (with a 5/13/1993 priority).  
Junior appropriations and transfers 
are constrained by this right, but only 
at this very low lake level.  “Utah 
Power’s pumping plant on Bear Lake 
is not capable of diverting water at a 
Bear Lake elevation lower than 5,902 
feet.”  IDWR’s Final Memorandum 
and Decision, Minimum Lake Level 
Water Right No. 11-7406 ¶4, p. 3 
(11/10/1993). “Utah Power [and 
others] each indicated that their 
support for approval of Application No. 
11-7406 was specifically conditioned 
on there being no interference with 
the ability of Utah Power to pump 
water from the lake under its rights 
down to elevation 5,902.”  Id, ¶5, p. 4.  
“It is apparent that lake level 
protection at higher elevation than 
5,902 feet would be desirable from the 
standpoint of fish, recreation and 
aesthetics.  However, with the 
existence of rights which presently 
permit lowering of the lake to that 
elevation protection of the lake level at 
elevation 5,902 feet would be the 
minimum possible.”  Id., ¶7, p. 5. 

Operations 
Agreement, ¶ 2(C)(iii), 
p 4; Operations 
Agreement, p. 1; 
PacifiCorp’s Lifton 
Fact Sheet; Amended 
Bear Lake Settlement 
(Recital A and Ex. A); 
History of Compact, p. 
6; IDWR’s Final 
Memorandum and 
Decision, Minimum 
Lake Level Water 
Right No. 11-7406 
(11/10/1993). 
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Attachment J HISTORICAL BEAR LAKE ELEVATIONS FROM 1915 

TO 2019 

 

  

Notes: 

This graph is reproduced from the Bear River Commission’s Second 20-Year Review, p. 19. 

The hydrograph below displays the lowest and highest elevation reached for each year.  The 
purple line shows the maximum reservoir elevation of 5,923.65 feet.  The green line shows the 
Irrigation Reserve (currently 5,914.61 feet) first imposed by the Original Compact in 1958 and 
revised in the Amended Compact, art. VI, § D, p 9, below which PacifiCorp may not release 
water solely for hydropower.  The red line shows the Upstream Storage Restriction (5,911 feet) 
set by the Amended Compact, art. VI, § B, pp. 8-9, below which diversion to the second block 
of new upstream storage is restricted for the benefit of Bear Lake.  
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Attachment K PRE-TRANSFER RIGHTS (AS DISPLAYED IN IDWR 

DATABASE AND AS THEY COULD BE UPDATED) 

Notes: 

PacifiCorp’s Bear Lake Reservoir Decreed Rights are defined by the Dietrich and 
Kimball Decrees, copies of which are included in Attachment Q and Attachment R, 

respectively.  These decrees satisfy Part 2A of the Idaho Application Form.109 

Table 6 on page 116 shows how PacifiCorp’s Bear Lake Reservoir Decreed Rights 
are now displayed in IDWR’s database.  This description does not accurately reflect 
the rights as they are described in the Dietrich and Kimball Decrees, nor does it 
conform to standard IDWR format and structure for storage rights. 

Table 7 on page 116 shows how these pre-transfer rights could be administratively 
updated to correct these omissions and inaccuracies.   

See Attachment L, Table 8 on page 118 for a display of the post-transfer Bear Lake 
Reservoir Decreed Rights. 

  

                                           
109 Part 2A of the Idaho Application Form calls for the submission of “Part 2A reports,” 

which typically describe existing water rights prior to transfer as reflected in IDWR’s electronic 
database.  However, these reports are not appropriate in this instance because the Bear Lake 
Reservoir Decreed Rights are defined by the Decrees which are not accurately reflected in 
IDWR and UDWRi’s databases.  See Attachment K, Table 7 (Pre-transfer rights as they could 
be updated in IDWR database) on page 116 for a description of how PacifiCorp suggests its 
existing (pre-transfer) rights should be displayed in IDWR’s database.     

IDWR’s Instructions for filing an Application for Transfer of a Water Right (Form 222 
Instructions, dated 7/2018) state that, instead of Part 2A reports, an applicant may submit a 
“[c]opy of a decree or partial decree issued by a court of law.”  Thus, the copies of the Dietrich 
and Kimball Decrees satisfy Part 2A of the Idaho Application Form. 
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Table 6:  Pre-transfer rights as now displayed in IDWR database 
Water 
Right 
No. 

Priority Quantity (cfs) Nature of Use 
(Purpose) 

Place of Use Period of use Source / 
Tributary. 

Points of Diversion 

11-
248 

3/1/1911 3,000.00 Power from 
Storage 

T14S R44E §15 SWSE—BM 
(a location on the Rainbow 

Canal above the outlet of the 
Ream-Crocket Canal) 

1/1 to 12/31 Bear River / 
Great Salt 
Lake 

Rainbow Dam  
T13S R44E §34 SENE—

BM 
----------------- 

Ream-Crocket Canal 
Intake 

T14S R45E §17 SENW—
BM 

Irrigation Same as Power from 
Storage 

4/20 to 9/30  

11-
249 

9/11/1912 2,500.00 Same as 11-248 Same as 11-248 Same as 11-248 Same as 11-
248 

Same as 11-248 

11-
250 

9/1/1912 300.00 Power T13S R44E §34—BM 
T14S R45E §17—BM 

blank Bear Lake 
inflow / Bear 
River 

Stewart Dam and/or 
Rainbow Dam 

T13S R44E §34 NE—BM 
----------------- 

Ream-Crocket Canal 
Intake 

T14S R45E §17 NW—BM 

Irrigation Same as Power blank 

11-
251 

9/1/1912 200.00 Power from 
Storage 

Same as 11-248 4/20 to 9/30  Mud Lake 
inflow / Bear 
River 

Same as 11-248 

Total (all Bear Lake 
Reservoir Decreed 

Rights) 

6,000  

 
Table 7:  Pre-transfer rights as they could be updated in IDWR database 

Water 
Right 
No. 

Priority Quantity 
(cfs) 

Nature of Use 
(Purpose) 

Place of Use Period of use Source / 
Tributary. 

Points of Diversion 

11-
248 

3/1/1911 3,000.00 Diversion to Storage n/a 1/1 to 12/31 Bear River / 
Great Salt 
Lake 

Stewart Dam: 
T13S R44E §34 NENE—BM 

----------------- 
Ream-Crocket Canal Intake: 
T14S R45E §17 SENW—BM 

Power Storage Bear Lake Reservoir 1/1 to 12/31 

Irrigation Storage Bear Lake Reservoir 1/1 to 12/31 

Stockwater Storage Bear Lake Reservoir 1/1 to 12/31 

Power from Storage In or along Bear River 1/1 to 12/31 

Irrigation from Storage Bear River Valley 4/20 to 9/30 

Stockwater from 
Storage 

Bear River Valley 1/1 to 12/31 

Flood Control Storage Bear Lake Reservoir 1/1 to 12/31 

Flood Control Release 
from Storage 

Bear River Valley 1/1 to 12/31 

11-
249 

9/11/1912 2,500.00 Same as 11-248 Same as 11-248 Same as 11-248 Same as 11-
248 

Same as 11-248 

11-
250 

9/1/1912 300.00 Same as 11-248 Same as 11-248 Same as 11-248 Bear Lake 
inflow / Bear 
River 

Lifton Pump Station: 
T15S R44E §16 NWNE—BM;  
T15S R44E §16 NWNE2—BM 

(See footnote 112 on page 
122 re PLSS description.) 

----------------- 
(See footnote 41 on page 38 
regarding possible additional 
or alternative PODs for Bear 

Lake storage.) 

11-
251 

9/1/1912 200.00 Same as 11-248 Same as 11-248 Same as 11-248 Mud Lake 
inflow / Bear 
River 

Outlet Canal Headgates: 
T14S R44E §17 NENW5—BM 

Total (all Bear Lake 
Reservoir Decreed 

Rights) 

6,000  

 

See notes that follow Table 8 (Post-transfer description of water rights) on page 118, 
which are also applicable to this Table 7.  
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Attachment L POST-TRANSFER RIGHTS 

Notes:   

Table 8 on the following page is added in accordance with Part 1.B.1 (page 3) of the Idaho 
Application Form.  Further notes are set out on the following page. 

See Attachment B, section VIII on page 40 for a discussion of “Alternative ways of describing the 
effect of the transfer and the scope of the post-transfer rights.” 

Attachment K, Table 6 on page 116 shows how PacifiCorp’s Bear Lake Reservoir Decreed Rights 
are now displayed in IDWR’s database.   

Attachment K, Table 7 on page 116 shows how these pre-transfer rights could be administratively 
updated to correct omissions and inaccuracies.   

See Attachment B, section VIII on page 40 for a discussion of “Alternative ways of describing the 
effect of the transfer and the scope of the post-transfer rights.” 
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Table 8:  Post-transfer description of water rights 
(changes from Table 7 resulting from transfer shown in red) 

Wat
er 

Righ
t No. 

Priority Quantity 
(cfs) 

Nature of Use 
(Purpose) 

Place of Use Period of use Source / 
Tributary. 

Points of Diversion 

11-
248 

3/1/1911 3,000.00 Diversion to Storage n/a 1/1 to 12/31 Bear River / 
Great Salt 
Lake 

Stewart Dam: 
T13S R44E §34 NENE—BM 

----------------- 
Ream-Crocket Canal Intake: 
T14S R45E §17 SENW—BM 

----------------- 
Additional PODs for Dry 

Canyon Project if deemed 
appropriate by IDWR (see 

discussion in Narrative, 
section VII.B.2 on page 42). 

Power Storage Bear Lake Reservoir, 
Upper Reservoir, and 

Lower Reservoir 

1/1 to 12/31 

Irrigation Storage Bear Lake Reservoir 1/1 to 12/31 

Stockwater Storage Bear Lake Reservoir 1/1 to 12/31 

Power from Storage In or along Bear River 
and Dry Canyon 

Powerhouse 

1/1 to 12/31 

Irrigation from Storage Bear River Valley 4/20 to 9/30 

Stockwater from 
Storage 

Bear River Valley 1/1 to 12/31 

Flood Control Storage Bear Lake Reservoir 1/1 to 12/31 

Flood Control Release 
from Storage 

Bear River Valley 1/1 to 12/31 

11-
249 

9/11/1912 2,500.00 Same as 11-248 Same as 11-248 Same as 11-248 Same as 11-
248 

Same as 11-248 

11-
250 

9/1/1912 300.00 Same as 11-248 Same as 11-248 Same as 11-248 Bear Lake 
inflow / Bear 
River 

Lifton Pump Station: 
T15S R44E §16 NWNE—BM;  
T15S R44E §16 NWNE2—BM 

(See footnote 112 on page 
122 re PLSS description.) 

----------------- 
(See footnote 41 on page 38 
regarding possible additional 
or alternative PODs for Bear 

Lake storage.) 
----------------- 

Additional PODs for Dry 
Canyon Project if deemed 
appropriate by IDWR (see 

discussion in Narrative, 
section VII.B.2 on page 42). 

11-
251 

9/1/1912 200.00 Same as 11-248 Same as 11-248 Same as 11-248 Mud Lake 
inflow / Bear 
River 

Outlet Canal Headgates: 
T14S R44E §17 NENW5—BM 

----------------- 
Additional PODs for Dry 

Canyon Project if deemed 
appropriate by IDWR (see 

discussion in Narrative, 
section VII.B.2 on page 42). 

Total (all Bear 
Lake Reservoir 
Decreed Rights) 

6,000  

 

See Table 8 notes on the following page. 
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Notes on Table 8:  Post-transfer description of water rights 

Changes (displayed in red): 

The only difference between the pre-transfer rights (Table 7 on page 116) and the post-transfer 
rights (Table 8 on page 118) is the addition of new places of use (and possibly points of 
diversion) associated with the Upper Reservoir, Lower Reservoir, and Dry Canyon Powerhouse.  
These changes are displayed in red on Table 8 on page 118. 

Quantity:   

The Dietrich and Kimball Decrees quantify the Bear Lake Reservoir Decreed Rights only in 
terms of rate of flow.  The active storage capacity of Bear Lake Reservoir is currently estimated 
to be 1,483,703 AF (see Attachment G, Table 3 on page 105).  The active storage capacity of 
both the Upper Reservoir and the Lower Reservoir is 23,730 AF.  The dead storage capacity of 
the Upper Reservoir, aka dead pool, is 3,150 AF.  However, these volumes are not elements of 
the water rights, and, hence are not listed in Tables 4 or 5.  See discussion in Attachment B, 
section VIII.A (First alternative:  Simple recognition of authority to operate the Dry Canyon 
Project) on page 40 and section VIII.B.4 (Volume of storage) on page 47.  

Period of Use: 

The Dietrich Decree sets the period of use for hydropower (year round) and irrigation (April 20 
to September 30).  Dietrich Main Narrative, Dietrich Decree, § I(3), p. 10 (Attachment Q on page 
156).  PacifiCorp seeks no change in the period of use. 

Purposes of Use: 

PacifiCorp seeks no change in the purposes of use.  See discussion in Attachment B section 
VIII.B.1 on page 41. 

Place of Use (“POU”): 

The Upper Reservoir is identified as a new POU (hence, it is displayed in red on Table 8 
above).   

PacifiCorp does not view the Lower Reservoir as a new POU.  It will be constructed within the 
footprint of Mud Lake, which is already an authorized POU.  Accordingly, although the Lower 
Reservoir is identified as a POU in Table 8, it is shown in black ink.  If IDWR prefers, the Lower 
Reservoir need not be called out separately at all (just as the Mud Lake Regulation Reservoir is 
not called out separately). 

Storage rights in Idaho generally do not list a POU for the “Diversion to Storage” component.  
The description set out above reflects that practice. 

Many storage rights in Idaho identify a POU only for the “[Use] from Storage” components 
(associated with the location of the end use), with no POU specified for the “[Use] Storage” 
component (except for in-reservoir purposes like Recreation Storage).  However, other storage 
rights display the reservoir as the POU for all “[Use] Storage” components.  The description set 
out above follows the latter approach.  PacifiCorp would not object, however, to listing no POU 
for the “[Use] Storage” components, if that is IDWR’s preference. 
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Consistent with the broad language in the Dietrich Decree, the place of use description for the 
“Irrigation from Storage” and “Stockwater from Storage” components describes a broad POU 
(“Bear River Valley”).  This is not a change.   

The POU for the “Power from Storage” component is listed here as “In or along Bear River and 
Dry Canyon Powerhouse.”  This is because the Decrees’ Schedule of Rights Narratives could 
be read to limit power generation to “in or along Bear River,” thus requiring a transfer to add the 
Dry Canyon Powerhouse.  This may be an overly restrictive reading of the Decrees.  See 
Attachment B, section XII.B.3 on page 68.  In any event, the addition of the Dry Canyon 
Powerhouse as a named place of use will clarify that the new power plant is an authorized place 
of use. 

Notes on Points of Diversion: 

PacifiCorp does not believe that any of the Dry Canyon Project facilities constitute new points of 

diversion or rediversion under Idaho practice.  See Attachment B, section VIII.B.2 (Possible 
new points of diversion or rediversion) on page 42.  It is possible, however, that IDWR view 
this differently and deem one or more to be new points of diversion or rediversion, in which case 
PacifiCorp has no objection to them being added as such.  See Attachment M, Table 11 (PLSS 
descriptions for Dry Canyon Project (PODs and other facilities)) on page 124). 
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Attachment M PLSS LEGAL SUBDIVISIONS  

Notes: 

In this application, PacifiCorp employs the PLSS format displayed on IDWR’s mapping tool.  
For example, T15S R44E §16 NWNE2—BM refers to Township 15 South, Range 44 East, section 16, 
that portion of Lot 2 within the NWNE quarter-quarter, Boise Meridian.  Some lots cross quarter-quarter 
lines.  So in IDWR’s format a lot may be displayed twice, once in each quarter-quarter.  For example, 
government lot 4 in T15S R44E §14 falls within two quarter-quarters (NWSW and SWNW).  
Government lot 4 is displayed as NWSW4 and SWNW4, and the portion of those quarter-quarters not 
falling within government lot 4 are displayed as NWSW and SWNW. 
 
UDWRi’s mapping tool is slightly different.  It follows the Master Title Plat approach of displaying only 
the lot number without the quarter-quarter.   
 
In accordance with IDWR’s protocol, the tables in this attachment display only PLSS information.  In 
accordance with UDWRi’s protocol, precise pinpoint locations of points of diversion and other key 
features are displayed in the UCAP.  These location descriptions are tied to a USGS Benchmark near 
Mud Lake identified as BM 28 FMK.  Pinpoint locations are also displayed in the maps set out in the 
Pinpoint Maps (Attachment F on page 93). 
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Table 9:  PLSS descriptions of PODs for Bear Lake Reservoir Decreed Rights 

PODs Source Township, section and 
range 

Associated water 
right(s) 

Stewart Dam  
(this POD feeds the Rainbow Canal 
and is the primary diversion point 
for Bear River water) 

Bear 
River 

T13S R44E §34 NENE—

BM.110 

Stewart Dam Rights 

Ream-Crocket Canal Intake (fka 
Dingle Canal Diversion Dam) 
(located upriver from Stewart Dam) 

Bear 
River 

T14S R45E §17 SENW—

BM.111 

Stewart Dam Rights 

Lifton Pump Station (pumps to the 
Outlet Canal) (the pump station 
extends partially into government 
lot 2) (it is identified as the POD for 
natural inflow to Bear Lake) 

Bear 
Lake 

T15S R44E §16 NWNE—
BM; 

T15S R44E §16 NWNE2—

BM.112 

First of the In-Lake 
Rights (Bear Lake 
natural inflows) 

Outlet Canal Headgates (aka Paris 
Dike Outlet Gates, Outlet Water 
Regulating Dam, or Outlet Gates) 
(identified as the POD for natural 
inflow to Mud Lake) 

Mud 
Lake 

T14S R44E §17 NENW5—
BM.113 

Second of the In-Lake 
Rights (Mud Lake 
natural inflows) 

  

                                           
110 The Dietrich Decree gives the location of “Stewart Dam” and “headgates to the plaintiff’s 

intake canal into Bear Lake Reservoir, known as the ‘Rainbow Canal’” as being in section 34 (without a 
more precise location).  Dietrich Decree, § I(1) (second paragraph), p. 7 (Attachment Q on page 153).  
The Schedule of Rights Narratives identifies the northeast quarter of section 34 as the location of the 
headwords for the Rainbow Canal (which should be understood to be Stewart Dam).  Schedule of Rights 
Narratives, Dietrich Decree § II(1), p. 14 (Attachment Q on page 160) and Kimball Decree § II(1), p. 10 
(Attachment R on page 187).   

111 The Schedule of Rights Narratives give the location of the headwords for the Dingle Inlet 
Canal (now known as the Ream-Crocket Canal) as the NW quarter of section 17.  Schedule of Rights 
Narratives, Dietrich Decree § II(1), p. 14 (Attachment Q on page 160) and Kimball Decree § II(1), p. 10 
(Attachment R on page 187).  This location is stated also in the Dietrich Main Narrative, Dietrich Decree, 
§ I(2) (first paragraph), p. 7 (Attachment Q on page 153).   

112 The PLSS description for Lifton Pump Station is displayed in the Idaho Appropriation 

Application (Water Right No. 11-7835) as T15S R44E §16 NWNE—BM; T15S R44E §16 SWNE2—BM.  
It is displayed as T15S R44E §16 SWNE—BM in the Bear Lake Minimum Lake Level Right (No. 
11-7406).  PacifiCorp defers to IDWR and UDWRi as to the proper PLSS description for Lifton Pump 
Station. 

113 The Dietrich Decree gives the location of the control works on the “dyke” as “a point 
approximately North 64°15’ East 8120 feet from the Southwest corner of Section 18.”  Dietrich Main 
Narrative, Dietrich Decree, § I(2) (first paragraph), p. 8 (Attachment Q on page 154).  The Dietrich Decree 
gives the location of the entire “dyke” extending through Mud Lake (as opposed to the control works) as 
“extending from Section 16 to Section 18.”  Dietrich Main Narrative, Dietrich Decree, § I(2) (first 
paragraph), pp. 7-8 (Attachment Q on pages 153-154).   
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(Table 9 continued) Source Township, section and 
range 

Associated water 
right(s) 

Alternative or additional POD114 

Bear Lake Causeway Inlet  
(aka Causeway Water Regulating 
Dam) (aka Causeway Inlet) (aka 
Bear Lake Inlet Gates) (Bear Lake 
Inlet) 

Bear 
Lake 

T15S R44E §15 SENW3—
BM.  

First of the In-Lake 
Rights (Bear Lake 
natural inflows) 

 

 
Table 10:  PLSS descriptions of other existing PacifiCorp facilities (not PODs) 

Other Existing Facilities (not PODs) Township, section and range 

Outlet of the Rainbow Canal into the 
Outlet Canal in Mud Lake 

T14S R44E §28 SWSW—BM.  

Outlet of Ream-Crocket Canal (fka 
Dingle Inlet Canal) into the Rainbow 
Canal 

T14S R44E §22 NWNE—BM.  

Point where storage water from the 
Outlet Canal is injected back into the 
Bear River 

T13S R44E §6 NESW—BM. 

Rainbow Canal Headgate  
(aka Rainbow Dam) (aka Rainbow 
Canal Inlet) (a control structure near the 
head of the Rainbow Canal that is used 
to direct water flow to irrigators) 

T13S R44E §34 SENE—BM. 

 

  

                                           
114 See discussion of alternative or additional POD in footnote 41 on page 38. 
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Table 11:  PLSS descriptions for Dry Canyon Project (PODs and other facilities) 

Note:  Whether any of these constitute points of diversion or rediversion is addressed in the 
Narrative (Attachment B), section VIII.B (“Possible new points of diversion or rediversion“) on page 
41. 

New Project Facilities Township, section and range  
(each section in Table 11 includes all quarter-quarters) 

Upper Reservoir  T15S R45E § 7 NENE, NENW, NESW, NESE, NWNE, NWNW, 
NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, SENE, 
SENW, SESW, SESE—BM; 

T15S R45E § 18 NENE, NENW, NESW, NESE, NWNE, NWNW, 
NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, SENE, 
SENW, SESW, SESE—BM. 

Upper Reservoir – Dam T15S R45E § 18, NENE, NENW, NESW, NESE, NWNE, 
NWNW, NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, 
SENE, SENW, SESW, SESE—BM. 

Lower Reservoir – preferred location T15S R44E §10 NESW, NESE, NWSE, SWNE, SWSE, SENE, 
SENW, SESE, SESW—BM. 

T15S R44E §11 NESW, NESE, NWSW, NWSE, SWNE, 
SWNW, SWSW, SWSE, SENE, SENW, SESW, SESE, 
NESW6—BM. 

T15S R44E §12 SWSW, NWSW, NENW, SENW, NESW, 
SESW, SWNW, SWNW3, SENW3, NESW6, SESW7—BM. 

T15S R44E §13 SWSW, NWSW, SWNW, NWNW, NENE, 
NENW, SENW, NWNW2, NENW2, SWNW3, SENW3, 
NWSW6, NESW6, SWSW7, SESW7—BM. 

T15S R44E §14 NENE, NENW, NESW, NESE, NWNE, NWNW, 
NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, SENE, 
SENW, SESW, SESE, SESE1, SWSE2, NWSE2, NESW3, 
NWSW4, SWNW4—BM. 

T15S R44E §15 NENE, NENW, NESE, NWNE, SENE, SWNE, 
SENW, NESE1, SENE1, SWNE2, SENW3—BM. 

T15S R44E §23 NENE, NENE1—BM. 

T15S R44E §24 NWNW, NWNW2—BM. 

Lower Reservoir – West Gate T15S R44E § 15 NWNE, NENW, SWSE, SENW—BM; 

T15S R44E § 10 SESW, SWSE—BM.  

Lower Reservoir – North Gate T15S R44E § 11 NWSE, SWNE, SENE, NESE—BM. 

Dry Canyon Powerhouse 
(underground cavern) 

T15S R44E § 13, NENE, NENW, NESW, NESE, NWNE, 
NWNW, NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, 
SENE, SENW, SESW, SESE, NWNW2, NENW2—BM; 

T15S R44E § 12, SESW, SESW7—BM. 

Pumping Intake / Powerhouse 
Tailrace (intake to Upper Reservoir, 
return to Lower Reservoir) 

T15S R44E § 13 NWNW, NENW, NWNW2, NENW2—BM; 

T15S R44E § 12, SWSW, SESW, SESW7—BM.  

Mud Lake Regulation Reservoir 
(larger area within which Lower 
Reservoir might be located)115 

T15S R44E § 1, NWNW, NWSW SWNW, SWSW, NWNW5, 
SWNW6, NWSW9, SWSW10—BM. 

                                           
115 The Lower Reservoir could be re-located to another location within the Mud Lake Regulation 

Reservoir, or the entire Mud Lake Regulation Reservoir could serve as the Lower Reservoir.  See 
discussion in Attachment B section II.D (“Potential alternative location for Lower Reservoir“) on page 19 
and Attachment B section III.B.9 (“Mud Lake and Mud Lake Regulation Reservoir“) on page 26.  The Mud 
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T15S R44E § 2, NENE, NENW, NESW, NESE, NWNE, NWNW, 
NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, SENE, 
SENW, SESW, SESE—BM. 

T15S R44E § 3, NENE, NENW, NESW, NESE, NWNE, NWNW, 
NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, SENE, 
SENW, SESW, SESE—BM 

T15S R44E § 4, NENE, NENW, NESW, NESE, NWNE, NWNW, 
NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, SENE, 
SENW, SESW, SESE—BM. 

T15S R44E § 5, NENE—BM. 

T15S R44E § 9, NENE, NENW, NESW, NESE, NWNE, NWNW, 
NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, SENE, 
SENW, SESW, SESE—BM. 

T15S R44E § 10, NENE, NENW, NESW, NESE, NWNE, 
NWNW, NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, 
SENE, SENW, SESW, SESE—BM. 

T15S R44E § 11, NENE, NENW, NESW, NESE, NWNE, 
NWNW, NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, 
SENE, SENW, SESW, SESE—BM. 

T15S R44E § 12, NWNW, SWSW, NWSW, NENW, SENW, 
NESW, SESW, SWNW, NWNW2, SWNW3, SENW3, 
NESW6, SESW7—BM. 

T15S R44E § 13, SWSW, NWSW, SWNW, NWNW, NENE, 
NENW, SENW, NWNW2, NENW2, SWNW3, SENW3, 
NWSW6, NESW6, SWSW7, SESW7—BM. 

T15S R44E § 14, NENE, NENW, NESW, NESE, NWNE, 
NWNW, NWSW, NWSE, SWNE, SWNW, SWSE, SENE, 
SENW, SESW, SESE, SESE1, SWSE2, NWSE2, NESW3, 
NWSW4, SWNW4—BM. 

T15S R44E § 15, NENE, NENW, NESE, NWNE, NWNW, 
NWSE, SWNE, SWNW, SENE, SENW, NESE1, SENE1, 
SWNE2, SENW3, SWNW4—BM. 

T15S R44E § 16, NENE, NENW, NWNE, NWNW, SWNE, 
SWNW, SENE, SENW, SENE1, NWNE2, NENW3—BM. 

T15S R44E § 23, NENE, NENE1—BM. 

T15S R44E § 24, NWNW, NWNW2—BM. 

 

T14S R44E § 3, SWSE, NWSE—BM. 

T14S R44E § 10, SWSE, NWSE, SWNE, NWNE—BM 

T14S R44E § 14, SENE, SWNE, SENW, SWNW, NESE, 
NWSE, NESW, NWSW—BM. 

T14S R44E §15, SWSE, SESE, SESW, SWSW, NESE, NWSE, 
SWNE, NWNE, SESE1, SWSE2, SESW3, SWSW4—BM. 

T14S R44E § 16, SWSW, NWSW, SWNW, SWNW1, NWSW2, 
SWSW3—BM. 

T14S R44E § 17 NENE, NENW, NESW, NESE, NWNE, NWNW, 
NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, SENE, 
SENW, SESW, SESE, NENE1, NENW5, NWNW6—BM. 

                                           
Lake Regulation Reservoir is marked in red on the Project/Hereafter Maps (Attachment E) beginning on 
page on page 81.   
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T14S R44E § 20 NENE, NENW, NESW, NESE, NWNE, NWNW, 
NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, SENE, 
SENW, SESW, SESE—BM. 

T14S R44E § 21, NENE, NENW, NESW, NESE, NWNE, 
NWNW, NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, 
SENE, SENW, SESW, SESE, NENW1, SENW2, SWNE3, 
NENE4—BM. 

T14S R44E § 22, NENE, NENW, NESW, NESE, NWNE, 
NWNW, NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, 
SENE, SENW, SESW, SESE, NENE1, SENE2, NWNW3—
BM. 

T14S R44E § 23, NWSW, SWNW, SWSW, SESW, SWNW1, 
NWSW2, SWSW3—BM. 

T14S R44E § 26, NENW, NESW, NWNW, NWSW, SWNW, 
SWSW, SENW, SESW, SWSE, NENW1, NWNW1, 
SENW2, NESW3, SESW4, SWSE4—BM. 

T14S R44E § 27, NENE, NENW, NESW, NESE, NWNE, 
NWNW, NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, 
SENE, SENW, SESW, SESE—BM. 

T14S R44E § 28, NENE, NENW, NESW, NESE, NWNE, 
NWNW, NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, 
SENE, SENW, SESW, SESE—BM. 

T14S R44E § 29, NENE, NENW, NESW, NESE, NWNE, 
NWNW, NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, 
SENE, SENW, SESW, SESE—BM. 

T14S R44E § 32, NENE, NENW, NESW, NESE, NWNE, 
NWNW, NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, 
SENE, SENW, SESW, SESE—BM. 

T14S R44E § 33, NENE, NENW, NESW, NESE, NWNE, 
NWNW, NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, 
SENE, SENW, SESW, SESE—BM. 

T14S R44E § 34, NENE, NENW, NESW, NESE, NWNE, 
NWNW, NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, 
SENE, SENW, SESW, SESE—BM. 

T14S R44E § 35 NENE, NENW, NESW, NESE, NWNE, NWNW, 
NWSW, NWSE, SWNE, SWNW, SWSW, SWSE, SENE, 
SENW, SESW, NENE1, SESE2, NESE3, SESE4—BM. 
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Attachment N DESCRIPTION OF OTHER RIGHTS USED FOR SAME 

PURPOSE 

Notes: 

This Attachment added in accordance with Part 1.B.5.f (page 3) of the Idaho 
Application Form. 

PacifiCorp has authority under its Bear Lake Reservoir Decreed Rights to 
generate power with releases of stored water at each of its down-river power plants.  In 
addition to the Bear Lake Reservoir Decreed Rights, PacifiCorp holds rights identified in 
Table 12 and Table 13 that authorize PacifiCorp to generate power with natural flow that 
accrues to the Bear River independent of the release of stored water. 

Table 12:  PacifiCorp’s “Downriver Decreed Rights” 
 

 

 

  

IDWR No. UDWRi 

No.

Priority Rate 

(cfs) 

Volume  

(AFY) 

Purpose Period of Use Source POD(s) POU Current 

Owner

Prior Owner Basis

PacifiCorp's  "Downriver Decreed Rights" (in Dietrich/Kimball Decrees)

13-0957 12/28/1905 500.00 Power Year round Bear River T10S R40E §1 NE--

BM. 

Grace Power Plant. PacifiCorp UP&L Dietrich Decree, #8

(not in Kimball Decree)

13-0958 7/6/1908 500.00 Power Year round Bear River T10S R40E §1 NE--

BM. 

Grace Power Plant. PacifiCorp UP&L Dietrich Decree, #8

(not in Kimball Decree)

13-0962 3/9/1916 1,500.00 Power Year round Bear River T10S R40E §28 

NWNW--BM. 

Cove Power Plant. PacifiCorp UP&L Dietrich Decree, #12(a)

(not in Kimball Decree)

13-0963 3/28/1916 3,997.2 Power from 

Storage

Year round Bear River T10S R40E §28 

NWNW--BM. 

Cove Power Plant. PacifiCorp UP&L Dietrich Decree, #12(b)

(not in Kimball Decree)

13-0967 6/17/1910 1,000.00 Power Year round Bear River T13S R40E §23 

NWSE--BM. 

Oneida Power Plant. PacifiCorp UP&L Dietrich Decree, #16

(not in Kimball Decree)

13-0968 1/18/1911 1,500.00 Power Year round Bear River T13S R40E §23 

NWSE--BM. 

Oneida Power Plant. PacifiCorp UP&L Dietrich Decree, #17

(not in Kimball Decree)

13-0976 29-1855 12/1/1903 270.00 Power Year round Bear River Cutler Dam:  

N2450ft E80ft of 

T13N R2W §26--

SLBM (via East 

Side and West Side 

canals).

Cutler Power Plant 

(formerly Wheelon).

PacifiCorp UP&L Dietrich Decree, #24

Kimball Decree #32

13-0977 29-2146 12/1/1906 135.00 Power Year round Bear River Cutler Dam:  

N2450ft E80ft of 

T13N R2W §26--

SLBM (via East 

Side and West Side 

canals).

Cutler Power Plant 

(formerly Wheelon).

PacifiCorp UP&L Dietrich Decree, #24

Kimball Decree #32

13-0978 29-2147 12/1/1908 135.00 Power Year round Bear River Cutler Dam:  

N2450ft E80ft of 

T13N R2W §26--

SLBM (via East 

Side and West Side 

canals).

Cutler Power Plant 

(formerly Wheelon).

PacifiCorp UP&L Dietrich Decree, #24

Kimball Decree #32

13-0979 29-2148 12/12/1912 500.00 Power Year round Bear River Cutler Dam:  

N2450ft E80ft of 

T13N R2W §26--

SLBM (via East 

Side and West Side 

canals).

Cutler Power Plant 

(formerly Wheelon).

PacifiCorp UP&L Dietrich Decree, #24

Kimball Decree #32

TOTAL 6,040.00 3,997.20
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Table 13:  PacifiCorp’s “Downriver Undecreed Rights” 
 

 

 

The State of Idaho (through IWRB) holds a minimum lake level water right in Bear Lake, 
as set out in Table 14 below. 

 

IDWR No. UDWRi 

No.

Priority Rate 

(cfs) 

Volume  

(AFY) 

Purpose Period of Use Source POD(s) POU Current 

Owner

Prior Owner Basis

PacifiCorp's  "Downriver Undecreed Rights" (not in Dietrich/Kimball Decrees)

11-2081 6/12/1922 1,500.00 Power Year round Bear River T9S R41E §17 

SWNW—BM.

Soda Power Plant. PacifiCorp UP&L License (1/9/1925)

11-4354 1/1/1922 0.02 Irrigation 4/20 to 9/30 Bear River T9S R41E §17 

NWSENW-BM.  

Diverted from Soda 

Reservoir.

1 acre.  Lawns 

adjacent to company 

homes at Soda 

Power Plant.

PacifiCorp UP&L Statutory claim 

(11/6/1998)

11-4356 7/8/1933 1.40 Irrigation 4/20 to 9/30 Bear River T9S R41E §11 

NWSENW—BM.  

Diverted from Soda 

Reservoir.

642 acres at Soda 

Springs Golf Course.

PacifiCorp UP&L Statutory claim 

(11/6/1998)

11-4357 1/1/1922 400.00 Power Year round Bear River T9S R41E §17 

NWSENW--BM.

Soda Power Plant. PacifiCorp UP&L Statutory claim 

(11/6/1998)

11-4359 1/1/1922 600.00 16,472.0 Power (600)

------------------

Power 

Storage 

(16,472)

------------------

Power from 

Storage 

(16,472)

Year round

--------------------

Year round

-------------------- 

Year round

Bear River T9S R41E §17 

SENW--BM.

Soda Power Plant. PacifiCorp UP&L Statutory claim 

(4/14/1980) (but signed 

4/28/1980; one or the 

other is wrong).

13-4129 1/1/1910 700.00 11,485.0 Power (700)

-----------------

Power 

Storage 

(11,485)

------------------

Power from 

Storage 

(11,485)

Year round

--------------------

Year round

--------------------

Year round

Bear River T13S R40E §23 

NWSE--BM.

T13S R40E §26 

NWNE.

PacifiCorp UP&L Statutory claim (date 

unknown)

13-4334 6/1/1905 0.01 Irrigation 4/1 - 9/30 Bear River T10S R40E §1 

NESWNE--BM.   

Pump from Grace 

Dam forebay.

T10S R40E §1 

SWNE.  0.5 acres.  

Lawn and small 

pasture next to 

company house at 

Grace Power Plant.

PacifiCorp Statutory claim 

(11/6/1998)

13-4335 6/1/1905 0.06 Irrigation 4/20 - 9/30 Bear River T10S R40E §1 

NWSWNE--BM.  

Diverted from 

penstock.

T10S R40E §21 

NESW.  3 acres.  

Lawn and pasture 

near Grace Power 

Plant. 

PacifiCorp Statutory claim 

(11/6/1998)

13-4338 6/17/1910 0.08 Irrigation 4/20 to 9/30 Bear River T13S R40E §23 

NESWSE--BM.  

Diverted from 

Oneida Reservoir.

Lawns near Oneida 

Power Plant and 

company homes.

PacifiCorp Statutory claim 

(11/6/1998).

13-7688 12/16/1910 900.0 Power Year round Bear River T10S R40E §1 

NWNE Lt2--BM.  

Grace Power Plant

6 acres.  PacifiCorp Statutory claim 

(10/13/2006).

13-7701 6/1/1905 0.05 Irrigation (.04)

------------------

Stockwater 

(.01)

4/20 to 9/30 

--------------------

Year round

Bear River T10S R40E §1 

NWNE Lt2--BM.  

Grace Power Plant

6 acres located near 

Grace Power Plant.  

50 cattle or EAU.

PacifiCorp Statutory claim 

(5/30/2007).

13-7934 3/9/2015 0.24 Industrial Year round Bear River PacifiCorp License (4/28/2020)

13-7998 3/28/1916 1.00 2.8 Diversion to 

Storage (1.0)

Fish 

Propagation 

Storage (2.8)

Year round 

Year round 

Bear River PacifiCorp UP&L Dietrich Decree, #12(b), 

thereafter split

(not in Kimball Decree)

None 29-1506 12/19/1923 2,500.00 75,000.0 Power Year round Cutler Dam:  

N2450ft E80ft of 

T13N R2W §26--

SLBM.

Cutler Power Plant. PacifiCorp UP&L Certificate 1624

None 29-4364

A77083

5/11/2007 420.00 Power Year round Bear River Cutler Dam:  

N2450ft E80ft of 

T13N R2W §26--

SLBM.

Cutler Power Plant. PacifiCorp Appropriation (approved 

by UDWRi 4/3/2008)

TOTAL 3,202.86 28,859.8
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Table 14:  Idaho’s “Minimum Lake Level Right” 
 

 

 
 
The States of Idaho and Utah (through IWRB and UDWRe) have filed applications to 
appropriate water to be stored in the Bear Lake Reservoir, as set out in Table 15.  As of 
this writing, these applications have not been advertised.   

Table 15:  State Appropriation Applications 
 

 

 
 

IDWR No. UDWRi 

No.

Priority Rate 

(cfs) 

Volume  

(AFY) 

Purpose Period of Use Source POD(s) POU Current 

Owner

Prior Owner Basis

Idaho's "Minimum Lake Level Right"

11-7406 None 5/13/1993 n/a n/a Lake Level 

Maintenance

Year round Bear Lake Lifton Pump Station:  

T15S R44E §16 

SWNE--BM

Bear Lake IWRB License (8/24/1995)

IDWR No. UDWRi 

No.

Priority Rate 

(cfs) 

Volume  

(AFY) 

Purpose Period of Use Source POD(s) POU Current 

Owner

Prior Owner Basis

State Appropriation Applications

11-7835 None 3/23/2018 2,000.00 400,000.0 Diversion to 

Storage

----------------

Irrigation 

Storage

----------------

Irrigation from 

Storage

----------------

Municipal 

Storage

----------------

Municipal 

from Storage

----------------

Recreation 

Storage

----------------

Aesthetic 

Storage

----------------

Mitigation by 

Delivery 

Storage

----------------

Mitigation by 

Delivery from 

Storage

10/1 to 7/31

----------------

1/1 to 12/31

----------------

4/20 to 9/30

----------------

1/1 to 12/31

----------------

1/1 to 12/31

----------------

1/1 to 12/31

----------------

1/1 to 12/31

----------------

1/1 to 12/31

----------------

1/1 to 12/31

Bear River 

and Bear 

Lake 

Inflows

Lifton Pump Station:

T15S R44E §16 

NWNE--BM; 

T15S R44E §16 Lot 

2 SWNE--BM.

Various (as described 

in "Application for 

Permit - Additional 

Information")

IWRB & 

UDWRe

Application to 

appropriate (filed 

3/23/2018)

None A81142 3/23/2018 2,000.00 400,000.0 Bear River 

and Bear 

Lake 

Inflows

Bear Lake Outlet 

Canal;

Outlet Canal Gate;

Rainbow Canal Inlet;

Stewart Dam;

Bear Lake Inlet.

Described generally 

in the Utah 

Appropriation 

Application.

UDWRe & 

IDWR

Application to 

appropriate (filed 

3/23/2018)

TOTAL 2,000.00 400,000.0
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Table 16:  Sugar Company non-lapsed decreed Bear River rights 
 

 

 

  

IDWR No. UDWRi 

No.

Priority Rate 

(cfs) 

Volume  

(AFY) 

Purpose Period of Use Source POD(s) POU Current 

Owner

Prior Owner Basis

Sugar Company non-lapsed decreed Bear River rights (in Dietrich/Kimball Decrees)

13-0980 29-2856 3/1/1889 333.00 Irrigation 4/20 to 9/30 Bear River Cutler Dam:  

N2450ft E80ft of 

T13N R2W §26--

SLBM (via West 

Side canal).

38,230 acres via 

West Side canal.

BRCC UT-ID Sugar 

Co.

Dietrich Decree, #25(a)

Kimball Decree, #33(a)

13-0981 29-2857 5/14/1901 133.00 Irrigation 4/20 to 9/30 Bear River Cutler Dam:  

N2450ft E80ft of 

T13N R2W §26--

SLBM (via West 

Side canal).

38,230 acres via 

West Side canal.

BRCC UT-ID Sugar 

Co.

Dietrich Decree, #25(a)

Kimball Decree, #33(a)

13-0982 29-2858 5/1/1914 43.00 Irrigation 4/20 to 9/30 Bear River Cutler Dam:  

N2450ft E80ft of 

T13N R2W §26--

SLBM (via West 

Side canal).

38,230 acres via 

West Side canal.

BRCC UT-ID Sugar 

Co.

Dietrich Decree, #25(a)

Kimball Decree, #33(a)

11-0289 29-2633 6/1/1904 95.00 Irrigation 4/20 to 9/30 Bear River Cutler Dam:  

N2450ft E80ft of 

T13N R2W §26--

SLBM (via East 

Side canal).

7,100 acres via East 

Side canal.

BRCC

(Decreed in 

Utah gen. 

adj. to Bear 

River Water 

Distribution 

Company)

UT-ID Sugar 

Co.

Dietrich Decree, #25(b)

Kimball Decree, #33(b)

TOTAL 604.00



 

IDAHO TRANSFER APPLICATION PACKAGE (11/22/2021) Page 131 of 329 
15942958_7 / 14148-2  

 

Table 17:  Rights issued to BRCC to replace lapsed Sugar Company right  
 

 

 

Note re Table 16 and Table 17 above: 

Pursuant to the Sugar Company Agreement (discussed in Attachment B, section IV.A on 

page 27), PacifiCorp is obligated to provide a specified quantity of water (900 cfs or 150 

cfs depending on the season) to BRCC (the successor in interest to the Sugar Company) 

to the extent BRCC’s water supply from all other sources is less than that quantity.  If 

necessary to meet this obligation, PacifiCorp would be required to release water diverted 

and stored under the Bear Lake Reservoir Decreed Rights.  Given this interaction 

between the Bear Lake Reservoir Decreed Rights and rights that are held by BRCC, 

certain rights of the BRCC are listed above.  Table 16 below sets out rights decreed to the 

Sugar Company in the Dietrich and Kimball Decrees which have not since lapsed.  Table 

17 below sets out rights issued to BRCC by UDWRi to replace a lapsed decreed right.  In 

addition to rights set out in Table 16 and Table 17, BRCC owns other Utah water rights 

and applications for rights used to divert water from the Bear River, which were not 

decreed in (or replacements for rights decreed in) the Dietrich and Kimball Decrees. 

  

IDWR No. UDWRi 

No.

Priority Rate 

(cfs) 

Volume  

(AFY) 

Purpose Period of Use Source POD(s) POU Current 

Owner

Prior Owner Basis

Rights issued ot BRCC to replace lapsed Sugar Company rights

None 29-2725 4/22/1981 50.00 11,594.5 Irrigation 4/1 to 10/31 Bear River Cutler Dam:  

N2260ft E125ft of 

SE of T13N R2W 

§26--SLBM 

BRCC Appropriation

None 29-3321 6/11/1987 300.00 72,124.6 Irrigation 4/1 to 10/31 Bear River Cutler Dam:  

N2260ft E125ft of 

SE of T13N R2W 

§26--SLBM 

BRCC Appropriation

TOTAL 350.00
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Attachment O MITIGATION PLAN 

Note: 
 
IDWR’s guidance appears to require the submission of a mitigation plan at the time of 
application.  Accordingly, the Mitigation Plan (in the form of a memorandum from SPF 
Water Engineering) is set out below as part of the ITAP. 
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Attachment P PACIFICORP CONTACT INFORMATION 

PacifiCorp’s key contact information is set out below.  Please include all four of 

these people on the service list.  PacifiCorp will inform IDWR, UDWRi, and all 

parties to these proceedings of any changes in this contact information. 

 PacifiCorp 

Mark Sturtevant 

Vice President, Renewable Resources 

PacifiCorp Energy 

825 NE Multnomah St, Ste 1800 

Portland, OR  97232 

mark.sturtevant@pacificorp.com 

Office:  503-813-6680  

Richard Garlish 

General Counsel 

Rocky Mountain Power 

1407 W North Temple, Suite 320 

Salt Lake City, UT  84116 

richard.garlish@pacificorp.com 

Office:  801-220-2533  

 Utah Water Counsel 

John H. Mabey, Jr. 

Mabey Wright & James PLLC 

175 S Main, Ste 1330 

Salt Lake City, UT  84111 

jmabey@mwjlaw.com 

Office:  801-359-3663 

 Idaho Water Counsel 

Christopher H. Meyer 

Givens Pursley LLP 

601 W Bannock St 

Boise, ID  83702 

chrismeyer@givenspursley.com 

Office:  208-388-1236  
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Attachment Q DIETRICH DECREE  

Notes:   

This Attachment includes the operative provisions (pages 1-24 and 113-117) of the 
Dietrich Decree (Utah Power & Light Co. v. Last Chance Canal Co., Final Decree, 
Fed. Dist. Ct., D. Idaho (July 14, 1920) (Dietrich, J.) (unreported)).   

Pages 25-112 of the Schedule of Rights are omitted from this Attachment because 
they describe rights that have no connection with PacifiCorp.  A copy of the full 
decree may be found online at www.bearrivercommission.org (under “documents” / 
“miscellaneous.”).   
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Notes: 

Pages 25-112 of the Dietrich Decree are omitted from this copy in Attachment Q.  The 
copy continues below with pages 113-117 of the decree. 

 

  



 

IDAHO TRANSFER APPLICATION PACKAGE (11/22/2021) Page 172 of 329 
15942958_7 / 14148-2  

 
  



 

IDAHO TRANSFER APPLICATION PACKAGE (11/22/2021) Page 173 of 329 
15942958_7 / 14148-2  



 

IDAHO TRANSFER APPLICATION PACKAGE (11/22/2021) Page 174 of 329 
15942958_7 / 14148-2  



 

IDAHO TRANSFER APPLICATION PACKAGE (11/22/2021) Page 175 of 329 
15942958_7 / 14148-2  



 

IDAHO TRANSFER APPLICATION PACKAGE (11/22/2021) Page 176 of 329 
15942958_7 / 14148-2  

 
   



 

IDAHO TRANSFER APPLICATION PACKAGE (11/22/2021) Page 177 of 329 
15942958_7 / 14148-2  

 

Attachment R KIMBALL DECREE 

Notes:   

This Attachment includes the operative provisions (pages 1-10 and 69-71) of the 
Kimball Decree (Utah Power & Light Co. v. Richmond Irrigation Co., Final Decree, 
Utah Dist. Ct., First Judicial Dist. (Feb. 21, 1922) (Kimball, J.) (unreported)).   

Pages 11-68 of the Schedule of Rights are omitted from this Attachment because 
they describe rights that have no connection with PacifiCorp.  A copy of the full 
decree may be found online at www.bearrivercommission.org (under “documents” / 
“miscellaneous.”).   
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Notes: 

Pages 11-68 of the Kimball Decree have been omitted from this copy in 
Attachment R.  The copy continues below, beginning on page 69 of the decree. 
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Attachment S AMENDED COMPACT 
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Attachment T THREE-STATE AGREEMENT:  SYSTEM 

AGREEMENT 
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Attachment U THREE-STATE AGREEMENT:  SYSTEM ADDENDUM 
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Attachment V THREE-STATE AGREEMENT:  OPERATIONS 

AGREEMENT 
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Attachment W AMENDED BEAR LAKE SETTLEMENT  
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Attachment X BRC POSITION PAPER  
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Attachment Y IORNS, DOI REPORT  

Notes: 

This report, entitled “Segregation of Irrigation and Power Storage in Bear Lake 
Reservoir,” was prepared by William Vaughn (“W.V.”) Iorns initially as a thesis and 
later was released by the U.S. Department of the Interior as an Open File Report in 
1959.  Mr. Iorns was a hydraulic engineer employed by the U.S. Geological Survey.  
Among other positions, he served as Chairman of the Engineering Committee of the 
Bear River Compact Commission.  DOI Report, p. iii.  This report is substantially the 
same as the report Mr. Iorns prepared for the Commission in support of its 
investigation leading to the Irrigation Reserve.  DOI Report, p. 1.  The report was 
prepared with the assistance of Wallace N. Jibson.  DOI Report, p. iv.  Mr. Jibson is 
the author of History of the Bear River Compact (Nov. 31, 1991) (Attachment Z on 
page 287).  Among other positions, he served as Federal Representative and 
Chairman of the Bear River Commission.   
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Attachment Z JIBSON, HISTORY OF COMPACT  

 
Notes: 

This report, entitled “Segregation of Irrigation and Power Storage in Bear Lake 
Reservoir,” was prepared by William Vaughn (“W.V.”) Iorns initially as a thesis and 
later was released by the U.S. Department of the Interior as an Open File Report in 
1959.  Mr. Iorns was a hydraulic engineer employed by the U.S. Geological Survey.  
Among other positions, he served as Chairman of the Engineering Committee of the 
Bear River Compact Commission.  DOI Report, p. iii (Attachment Y beginning on 
page 243).  This report is substantially the same as the report Mr. Iorns prepared for 
the Commission in support of its investigation leading to the Irrigation Reserve.  DOI 
Report, p. 1.  The report was prepared with the assistance of Wallace N. Jibson.  DOI 
Report, p. iv.  Mr. Jibson is the author of History of the Bear River Compact (Nov. 31, 
1991).  Among other positions, he served as Federal Representative (and later 
Chairman) of the Bear River Commission from 1947 to 1989.   
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